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COMPLIANCE AUDIT COMMITTEE

Rules of Procedure:

Background:

At its meeting of June 30, 2009, Vaughan City Council adopted ltem 28 of the
Committee of the Whole, Report Number 35, thereby establishing a three (3) member
compliance audit committee and to delegate to such committee Council's powers and
functions respecting compliance audit applications as are more particularly set out in
Appendix 1, to these Rules of Procedures.

1. Definitions:

1. “Act® means The Municipal Elections Act, 1996, S.0., 1996, c¢.32.

2. "Applicant” - The applicant who submitted the Application requesting a
compliance audit.

3. “Application” — An Application made to the City Clerk pursuant to
s. 81 (2) of the Municipal Elections Act, 1996.

4. “Candidate” — The Candidate whose election campaign finances are the subject of
an Application for a compliance audit,

5. “Chair" — The Compliance Audit Committee Chair selected under s. 6 of these
Rules of Procedure.

6. “Closed Meeting” — A meeting or part of a meeting that is closed to the public for
reasons outlined in Section 239 (2) of the Municipal Act, 2001.

7. “Committee” — The Compliance Audit Committee of the City of Vaughan.
8. “Council” — The Council of the City of Vaughan.

9. "MEA” - The Municipal Elections Act, S.0., 1996, c. 32,
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10. “Meeting” - Any regular, special or other meeting of the Committee.
11. “Member” - Individuals appointed to the Compliance Audit Committee by the
Council of the City of Vaughan, or their alternatives selected pursuant to these

procedures.

12. "Minutes” - The record, without note or comment, of the resolutions and
decisions of the Committee.

.13. “Secretary” - The City Clerk for the City of Vaughan or a Member of the City
Clerk’s staff as designated by the City Clerk.

2. Rules:

1. The rules in this procedure shall be observed in all Meetings of the Committee.

2. The Committee is a statutory Committee governed by the Act.

3. Matters not dealt within the Rules of Procedure:

If these rules do not provide for a matter of procedure that arises during a meeting, the
practice shall be detemmined by the Chair who may do whatever is necessary and
permitted by law to enable the Committee to effectively consider the matter before it.

4. Calling of a Meeting:

When the Secretary receives an Application, the Secretary will advise all three
Members of the Compliance Audit Committee and request confirmation within 24 hours
of their availability to sit on the Committee.

If one or more members are not available to sit on the Committee, the Secretary shall
canvass the three Alternate members for their availability. The Secretary shall select

such number or Alternate members as are required to sit on the Committee through a
random selection process.
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5. Committee Chair:

1. At its first meeting the Committee shall elect one of its members as Chair for the
term of the Council that appointed the Member and untit a successor is appointed. The
Secretary shall administer the process for selecting the Chair at the first meeting and as
required thereafter.

2. When the Chair of the Committee is absent due to illness or otherwise, the
Committee may appoint another member as Acting Chair. The Acting Chair shall have
ali the powers of the Chair while presiding.

3. [f the Chair of the Committee resigns as a member of the Committee or resigns as
the Chair of the Committee, the Committee shall appoint another Committee Member as
Chair for the balance of the term of Councit and until the sticcessor is appointed.

-4. The Chair shall serve as the principle spokesperson for the Committee. .

5. The Chair is the liaison between the Members and the Secretary of the Committee,
as required, including any communication and clarification on minutes or

correspondence submitted and on matters of policy and process

6. The Chair shall facilitate meeting discussions and identify the order of proceedings
and speakers.

7. The Chair shall put to vote all motions which are regularly moved and seconded and
announce the result of the vote.

8. The Chair shall ensure the observance of order and decorum among the Commlttee
members and attendees/audience.

6. Meetings:
1. The Committee shall meet at the Secretary's request.
2. The Secretary shall call a meeting in accordance with Section 15 when an Application

is received or when requested to do so by the chair or a majority of the Committee
members.
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3. Meetings of the Committee shall be held at Vaughan City Hall or such other location,
as the Secretary deems appropriate.

4. Committee meetings shall commence at a time and date as set by the Secretary, and
shall be adjourned on a vote of the Committee. '

5. A majority of the Committee members constitutes a quorum at Meetings of the
Committee.

6. Meetings of the Committee shall be open to the public except as provided in
accordance with Section 239 of the Municipal Act, 2001.

7. The Applicant, the Candidate and, where applicable, the auditor shall be given an
opportunity to address the Committee.

8. Addresses to the Committee shall relate only to an Application currently before the
Committee and shall be no more than five minutes in length.

7. Confidentiality:

Members shall ensure that confidential matters disclosed to them and materials
provided to them during a closed Meeting are kept confidential, subject to a
determination being made under applicable law.

8. Delegation by Committee Secretary:

The Secretary of the Committee may delegate administrative responsibility to a Deputy
Secretary,

9. Agenda:

1. Before each meeting, the Secretary shall provide an agenda to each member of the
Committee.

2. The agenda shall include a copy of any written submissions made by the Applicant or
the Candidate.

3. A copy of the agenda shall be published on the City of Vaughan's website
www,.vaughan.ca and the election website, www.vaughanvotes.ca
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10. Lack of Quorum:

If no quorum is present thirty minutes after the time fixed for a Meeting of the
Committee, or the resumption of a meeting after an adjournment, or should a quorum at
a meeting be lost for a period of thirty consecutive minutes, the Secretary shall record

the nameg of the Members present and the Meeting shall stand adjourned until the next
regular Meeting day scheduled by the Secretary.

11.  Meseting Procedures:
1. Opening Statement

Where the agenda includes consideration of an application, the Chair will read an
opening statement outlining the procedure and format of the Committee Meeting.

2. Statements from Committee Members

After reading the opening statement, the Chair will entertain any statements from
Committee Members.

3. Motions
Following opening statements and before considering the substance of the agenda
items the Committee members may make preliminary motions with respect fo any
business properly before the Committee, including:
a) Disclosure of Pecuniary Interest;

b) Adoption of Minutes; or
c¢) Other Procedural Matters.

4. Committee Business

Prior to consideration of an item on the Committee agenda, the Chair will identify
for those present the agenda item to be considered.
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5. Introduction and recording of Applicant and Candidate

Prior to consideration of an application, the Chair shall request the applicant and
candidate to identify themselves, and provide their name and mailing address to the
Secretary for the record.

6. Presentation by Applicant or Applicant's Agent:

12.

1. The Applicant or the Applicant’'s agent may address the Committee;
2. The Committee may ask questions of the Applicant; and

3. The Candidate will be permitted to view any documents submitted by the
Applicant.

7. Presentation by Candidate or Candidate’s Agent:

1. The Candidate or the Candidate’s agent may address the Committee. The
Candidate may respond to the content of the Applicant's address to the
Committee.

2. The Committee may ask questions of the Candidate; and

3. The Applicant will be permitted to view any documents submitted by the
Candidate.

Rules of Debate:

1. When two or more Committee Members wish to speak, the Chair shall designate the
member who first requested to speak as the member who speaks first.

2. A Committee Member may ask a question only:

(i) of a Member who has already spoken on the matter under
discussion;

(i)  of the Chair;

(i)  of an official-of the City of Vaughan; and

(ivy of any other person addressing the Committee pursuant to the
application; or
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(v)  for the purpose of obtaining information relating to the matter then
under discussion.

13.  Voting:

1. Every Member present at a Meeting of the Committee when a question is put shall
vote on the question, unless prohibited by statute, in which case the fact of the
prohibition shall be recorded in the Minutes of the Meeting.

2. The matter put to vote shall be in the form of a motion addressing the matter then
under consideration.

3. A member who refuses to vote shall be deemed to have cast a “no” vote.
4. In the case of a tie vote, the motion or question shall be deemed to have been lost.

5. Decisions must not be made until the Applicant and the Candidate have been given
the opportunity to be heard.

6. Generally, the Committee shouid render its decision at each meeting but the
Committee may defer its decision after a full hearing, if further deliberation is
required.

14. Motions:

1. All motions must be introduced by a mover and seconder before the Chair may put
the question or motion on the floor for consideration. If no Member seconds the motion,
the motion shall not be on the floor for consideration and therefore it shall not be
recorded in the Minutes.

2. Any Member may propose a motion on the matter then under consideration which
the Secretary shall record in writing.

3. After a motion is properly moved and seconded, it shall be deemed to be in the
possession of the Committee, but may be withdrawn by the mover at any time before
decision.
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4. If there is more than one mation conceming a matter, the Secretary shall record all
motions in writing and read the various motions to the Members before the vote is
taken.

5. A motion to amend shall relate to the subject matter of the main motion, shall not
pose a direct negative to the gquestion, and shall be put to a vote in reverse order in
which the amendments were made. Any further amendments must be made to the
original motion as amended.

15. Notice:
1. Public notice shall constitute posting the agenda on the City of Vaughan’s website
www.vaughan.ca and the election website www.vaughanvotes.ca.

2. The Secretary shall give notice of a Committee Meeting to the Committee by way of
e-mail, telephone or in writing by mail, as may be appropriate to ensure timely
communication.

3. Where an Application will be considered at a meeting, the Secretary shall give
reasonable notice to the Applicant and Candidate of the time, place and purpose of a
meeting and of the fact that if either party fails to attend the meeting the Committee may
proceed in the party’s absence and the party will not be entitled to further notice
concerning the meeting. The written notice shall include a copy of the Application. The
Candidate shall be requested to respond to the Application in writing. Written responses
shall be submitted to the Secretary a minimum of two days prior to the Committee
Meeting at which the Application will be considered.

4. Every Application shall be provided to the Committee within ten days of its’ receipt by
the Clerk, and a copy of the Applicaticn shall be provided to the City Council.

5. Upon a decision being made in an Application, the Secretary will forward notice of the
Committee's decision to the Applicant and the Candidate at the last known mailing
addresses in the records of the City Clerk.

16. Committee Decisions:
1. In accordance with Section 81(5) of the Act, within thirty days of receiving of the
Application, the Committee will decide whether to grant or reject it.

2. If the Committee decides to grant the Application, it shall, by resolution, appoint an
auditor licensed under the Public Accounting Act, 2004 to conduct a compliance audit of

!
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the candidate’s election campaign finances. The selection of an auditor shali be
administered under the City of Vaughan’s usual procurement policies and practices.

3. Within ten days of receiving the report, the Secretary shall forward the report to the
Committee.

4. At the request of the Committee, the Secretary may assist the Committee in locating
and contacting available auditors to undertake the audit.

5. In accordance with Section 81(14) of the Act, within thirty days of receipt of an
auditor's report, the Committee will consider the report and may commence a legal
proceeding against the candidate for any apparent contravention of a provision of the
Act relating fo election campaign finances.

6. The Committee may recover the costs of conducting the compliance audit from the
applicant if there were no apparent contraventions and if there appears to be no
reasonable grounds for having made the Application.

17.  Grant Exceptions from Procedures:

The Committee may waive any rule of procedure in this procedure, as it considers
appropriate, to ensure that the real questions at issue are determined in a just manner.

18. Minutes:

1. The Secretary shall prepare Minutes of each meeting of the Committee and shall
provide Members with a copy of the Minutes, as soon as the Minutes are available.

2. The Committee Members shall each review and sign the Minutes, to confirm that the
Minutes refiect the Committee’s actions.

3. The signed minutes will be posted on the City of Vaughan’s website www.vaughan.ca
and the election website www.vaughanvotes.ca.
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ITEM# - 2

Affleck Greene McMurtry LLP Barristers and Solicitors

Michael I. Binetti
Email: mbinetti@agmlawyers.com
Direct Line: (416) 360-0777

June 27, 2011 URGENT
File No. 2777-001
SENT VIA E-MAIL (jeffrey.abrams@vaughan.ca)

Mr. Jeffrey A. Abrams
City Clerk '
City of Vaughan

2141 Major Mackenzie Dr
Vaughan, ON L6A 1T1

Dear Mr. Abrams:
Re: Compliance Audit Request - Rosanna DeFrancesca

We are the lawyers for Rosanna DeFrancesca. We were retained over this past weekend
in connection with the Compliance Audit request submitted on June 23, 2011 for which a
City of Vaughan Compliance Audit Committee meeting has been scheduled for
Wednesday, June 29, 2011.

In light of the six-days’ notice of the Compliance Audit Committee meeting, we hereby
request an adjournment of that meeting in respect of the request for a compliance audit of
our client’s retuns to at least July 8, 2011 (nine days) to permit our client to fully
respond to the allegations. It is simply not possible to adequately put forward her case on
such short notice.

We are confident that this request will not hinder the Committee’s ability to render a
decision within the 30-days required under the Mumicipal Elections Act, which is
Monday, July 25, 2011. If the meeting were held on July 8, 2011, the Committee would
still have more than two full weeks to render a decision. :

We note that the Rules of Procedure for the Compliance Audit Commitiee, as posted on
the Vaughan Votes website (www.vaughanvotes.ca), contemplate “reasonable notice to
the Applicant and Candidate of the time, place and purpose of a meeting” (see subsection
15(3)). In light of the voluminous Application for a Compliance Audit consisting of some
146 pages of submissions and documents, we do not think six-days’ notice is reasonable,

365 Bay Stree, Suite 200, Toronto, Ganada M5H 2V1 Telephone 416 360 2800 Fax 416 360 5060

' www.agmlawyers.com |
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Affleck Greene McMurtry LLP Barristers and Solicitors

It is especially unreasonable in light of the requirement under the above-referenced Rules
of Procedure that our client deliver written responses two days prior to the meeting,
which is today.

Given the above, and by virtue of Section 17 of the Rules of Procedure, we reiterate our
request for an adjournment of the June 29 meeting to July 8, 2011.

We look forward to hearing from you.

Sincerely,
reene McMurtry LLP

.

Michael Binetti

www.agmlawyers.com
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Subject: FW: Compliance Audit Request - Rosanna DeFrancesca

Importance: High
Attachments: Abrams, 2011-06-27 .pdf

Additional Communication for CAC

-]
§ A Al

Joffray A, Abrams

City Clerk

City of Vaughan

2141 Major Mackenzie [Dirive
Vaughan, ON LEA 1T1

Tal: (805) 832-8585 Ext. 8281
Fax:{(805) 8328635
feffrey.abrams@vaughan.ca

From: Michael Binetti [mailto:mbinetti@agmlawyers.com]
Sent: June-27-11 2:17 PM

To: Abrams, Jeffrey

Subject: Compliance Audit Request - Rosanna DeFrancesca
Importance: High

Dear Mr. Abrams,

Please see the attached correspondence.

Kindly confirm receipt.
Sincerely,
Michael Binetti
Michael 1. Binetti Direct: 416 360 6777

.gﬁbiilt:;m_@fégﬂ‘! lawyers.com

Tel: 416 360 2300
Fax: 418 360 5560

WWW.agmiawyers,com

&ffleck Greena McMurtry LLP + 365 Bay Strect, Sultg 200  Torento, Ontario M5H 2V

CONFIDENTIALITY WARNING

This e-mail may be privileged and confidential. If you received this e-
mait tn error, please do not use, copy or distribute it, but advise me (by
return e-rmail or otherwise) immediately, and delete the &-mail.

AVIS DE CONFIDENTIALITE

Ce courriel peut étre confidentlel et protégé par le secret professiennel,
S| vous avez regu ce courriel par erreur, veuillez m'en aviser
immédiatement, par retour de courriel ou par un autre moyen, et
détruire ce courrlel ; et veuillez ne pas 'utiiiser, le copler, ou le

diffuser.

6/27/2011
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l :Qm Q i @neo & A d A t ! @!M‘ﬂte Toranto, Gutarjo
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Sune 2"’L\1._o 1 EIIC K. GILLESFIE, LLB.

Telephone No.: (416) 703-5400

ITEM # — J_ Direut Line: {416) 7036362

Faczimile MNo.: (416) 703-3111
Lrwail: sgillespiog@eillespiclaw, oy

FACSIMILE TRANSMISSION

TO FIRM FACSIMILE NO.
Mr. Jeffrey Abrams Secretary, Compliance Audit | (905) 832-8535
Committee

From: ERIC K. GILLESPIE

Firm; Eric K. dillespie Professional Corporation

Date: June 27, 2011

Re: City of Vaughan vs, Di Biase

Our File No.: 00473

PAGES (including cover sheet); ‘ 6
If you da not reecive all pages, please phone ANNA ut (416) 703-5400

MESSAGE: Our letter dated June 27, 2011 with attachment,

This matesial is Intended for use only by the individual or entity fo whom it is addreased and should not ba read by, or
delivered to, any other person. This materlal may contain privileged or contidential informalion, the disclosire or ofher use
of which by other than the intended recipient may tesult in the breach of certaln laws or the lnfringement of rights of third
parties, If you have regeived this facsimile in error, please telephone us immediately (collect If hecessary) so that we can
muke wrrangements For the rotum of this facsimile and any conftrmation capy which you may receive by wail, at our
axponse.
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ERIC K. GILLESPIE PROVFESSIONAL CORPORATION

Barristers & Solicitors

Suitc 60D
10 King Sircet East
Tarouto, Onlatio M5C 1C3

KR K. GILLESPIE, LiE
Telephone No.: (416) 703-5400
Diract 1.ine: (416) 703-7034
Pagsintile No.: (416) 703-9111

Emuil: geilluspiviouilliesisliv.gn

June 27, 2011

Via Email and Fax : (905) 832.8535
leffrey. abrams@vaughon. cu

Mr. Jeffrey Abrams

Scerctary, Compliance Audit Committee
City of Vaughan

2141 Major Mackenzic Drive

Vaughan, Onlario

IL6A1TI

To Whom It May Concern;

Re: Request for Complinnce Aundit of My. Michael 1}i Biase

We are the solicitors for Mr. Michael Di Biase. Wc have been retained to respond to the request for u
compliance audit made to the City of Vaughan's Compliance Audit Committec (the “Cominittee”) by Ms.
Carrie Liddy (the “Applicant™) on June 21,2011,

We also acted as Mr. Di Biasc’s co-counsel in the matter of Vaughan (City) v. Di Biase, [2011] O.J. No.
1364 (QL)Y0.C.T.) decided by the Honourable Justice P.J. Wright, a copy of which we attach {the
“Decigion™),

It is our submission that the upplication does not constilute a proper request upon which a compliance
audit may be ordered, Section 81 of the Muricipal Elections det, 1996 (the “Act") provides, in part:

81. (1) An elector who is entitled to vote in an election and believes on reasonable grounds
that a candidate has contravencd a provision of this Act relating to election campaign
finances riiay apply for a compliance audit of the candidate’s election cimpaign finances,

(2) Anm applicaiion for a compliance andit shall be made to the clerk of the municipality or
the secretary of the local board for which the candidate was nominated for office; and it
shall be in writing and shall set out the reasong for the elecior’s helief.

3
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The Applicant does not identify what provision of the det she claims to have been contravened; rather she
states simply, “ALL sections”. This is, with respect, clearly incorrect in that there is no suggestion in the
body of the application that the entire Aot has been contravened, Rather, it is suggested that this is simply
a means of avoiding the point that the Applicant has not been able fo identify any specific provision of the
Act that has been breached.

The substance of the Applicant’s complaint is, however, understood, and the balance of this submission is
provided in response thereto, and in the alternative to our primary submission that the application does not
identify a provision that may have been contravened, and should not, therefore, be considered,

The issucs raised by the Applicant are largely issucs identificd and adjudicated upon by Justice Wright in
the Decision:

21 Two (2) re-voumts followed the 2006 Mayoru) Flection. The second re-count was
conducted by Justice ITowden of the Ontario Superior Court pursuant to a judiciel order of that
court. Substantial costs were incurred in the post election litigation which lead (sic) to the re-count
order. It is the receipt and the expenditure of money by Mr. Di Biase in this post election re-count
litigation that is the subjcet of the charges before the court.

As also noted by the Court and as is the case before the Committee, an important principle that the Court
and in turn the Committce must have regard for is that:

22  Like anyone charged with an offence Mr, Di Biase is preswmed to be imnocent, ..

In relation to the issue of how monics spent and debts incurred regarding post election re-count expenscs
should be accounied for the Court found:

25  Central to the prosccution’s case is the tequircment that Mr, Di Biasc be found to have been
engaged in the post election litigation and its associsted costs as a "candidate® thereby invoking the
regulatory provisions of section 66, 67 and 68 of the M E, A4,

26 Mr. Di Biasc asscrts that he initiatcd and pursucd his post clection litigation as a voter and
nol as a candidate. He further asser(s that as a voter he is not bound by the regulatory provisions of
the M E:A4. that would apply (0 a candidate. With these submiissions I agree.

The balance of the Decision provides the Court’s reasons for this conclusion. As a regult, there was a
clear detcrmination by the Court that re-count expenses were not incurred in Mr, Di Biase’s capacity as

candidatle but instead as a voter. The Decision was not appcalcd.

The 2010 filing of Mr. Di Biase correctly reflects the Decision.



As set oul in the statement fromi Lanno Tovelli LLP sent Lo the Committee today, the 2006 Di Biasc
campaign financiel statements reflected certaln outstanding obligations amounting to a reported defloit of
$74,822.60. A significant portion of this deflcit velated to re-count expenses, A smaller pottion related to
non-recount expenses. Almost all of the deficit was in fact subsequently resolved either by settlement or
by payments made by Mr. Di Biase in a Inanner consistent with the Decision,

Clause 79(3)(b) of the Aex taquires that the debils to he applied in caleulating the surplus or deficit of the
ewrrent (2010) campaign inclyde:

79(3)(b) any deficit from a previeus cleetion eampaign of the candidate it tha¢ campeign,
(i) related to an office on the same council or local board as the present campaign,
and
(i) waa in the previouy regular election or u yubsoquent by-election.

Mr. Di Biase run for an office on (he sume council in 2006 (Mayor) and in 2010 {(Regional Councillor).
Accordingly, it was necessaty 1o repoxt in his current financial statement the deficit from the previous
regular election in 2006. '

Tt our submission, it woudd have been incorrect 10 nol make the adjustments shown in Note 1 of Mr, Di
Biage's March 2010 Financial Statement that the Applicant has identified. To do so would not have laken
into account the resolution of mattcrs that transpired after the previous campuign came to a close.

In particular, and in accordance with the Decision, eertain amownts reported on the 2006 stutements were
settled or paid by Mr. Di Biage. It was, therefore, necessary to exclude them from (he previous deficit.
Similarly, other claims that were included in the culculation of that deficit were either abandoned or
reduced.

To include them as part of the candidate’s deficit ag previously shown in the 2006 filing would improperly
inflate the candidate’s deficit ut the start of the 2010 campaign period. Had they remained as part of the
2006 deficlt reported on the 2006 statermnents then they would have remained an obligation to b satisfied
from 2010 campaign contributions. This would have resulted in the 2010 campaigu reporting a deficit
that it did not in fact have. All that Note 1 does is to provide accounting continuity; to make clear the

means by which the 2006 deficit was adjusted prior to inclusion in the 2010 inancial Statement. The
reversals reflected in Note 1 wers in fuct both cotrect and required,

It is important to also recognize that no canpaigh monies from the 2010 election were used to pay any
2006 expenses, recount or otherwise (see again the Lanno Torelli LLP submission of today’s date). The
compliance audit request is predicated Wpon an incorrect assumption to the contrary. The fact is that no
such trangactions ever occurred.

Consequently, the entrios in Note | (the sole aspect of My, Di Biase’s liinancial Stalernent identified by
the Applicant) are correct, are also in conformity with the Decision and are in accordance with good
accounting practices. Glven that the Jpresent application is solely based on those entries, then over and
above the fact that no provision of the Act has been identified as having been violated, there are no
improprieties before the Committee and, therefore, no grounds for g compliance audit to be ordered,
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Should the Committee have any further questions pleasc contact our olfices. We will also be in
attendance at the hearing on June 29, 2011 to answer any questions.

Yours very truly,

ERIC K. CILLESPIE
PROFESSIONAL CORPORATION

& .

Eric K. Gillespie
EK.G/am

Lnel.
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Case Name:

Vaughan (City) v. Di Biase

Between
The Corporation of the City of Vaughan, and
Michael Di Biase
[2011] O.J. No. 1364
2011 ONCT 144

Newmarket Court File No. 4911 999 10-90000058-00

Ontario Court of lustice
P.T. Wright J.
Oral judgment: February 28, 2011,
(89 paras.)

Counsel:
Mr, Tim Wilkin, Prosecutor for the Corporation of (he Cily of Vaughan.
Mt. Eric Gillespie und Mr, David M. Humphrey, for the defendant Michael Di Biase.

. WRIGHT J. (orally):--
The Democratic Process of Voiing

[ The institutional, legal und cultural commitment to an open political process in Canada was

‘capped in 1982 by the adoption of the Canadian Charter of Rights and Freedoms (Charter). Tn-
cluded in The Charrer is a guarantee of the right of Canadian citizens to vote in elections and to
stand [or office in those elections.

2 The proclamation of The Charter marked a defining moment in our Canadiun history. Since
1982 courts in this counlry have consistently confirmed the right to votc and the concurrent right to
ensurc that every vote is counted and thut every vote and voter is counted cqually.
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3 Todo so guarantees the continuance in Canada of 4 "free and democratic society”, which are
the very words enshrined in our Canadian Charter of Rights and Freedoms.

The Costs of Elections

4  Ttis amatter of comiion sensc and fundamenlal understanding that in our deinocratic process
of elections money received and spent prior to an election has clear objectives: To assist the voters
with election issues and to persuadc voters (o vote Tor candidates in whom they have confidence to
goverti.

5 Lqually so - it is a maiter of common sense and fundamental understanding that once the elec-
tion passes aud the votes cast arc fixed and final, money received and spent in post election activi-
ties o identily errrs in the voting process has an entirely different objective: to ensure (hat each
vote is counted and that cach vote and voler is counted equally,

Our Laws
6 Ourlaws in Canada encourage and support these resolves in our democratic process.

Election Day November 13, 2006 - City of Vaughan

7  'The events which occurred on Election Duy on November 13, 2006 in the City of Vaughan and
maore purticularly the post election aftermath which followed for months thersaller bring into sharp
focus the democratic institution of the riglt to vote, to have those votes count and to have those
votes and votcrs count equally.

8  On November 13, 2006, 58,806 residents in the Cily of Vaughan cast their votes for Mayoral
cundidates Michael Di Biase or Linda Jackson. Aftcr the voting was complete the cletk (ov the City
ol Vaugham announved Lhat Linda Jackson had received 90 votes more than Michacl Di Biasc.

The Re-connty

9 Two re-counts followced this very close result. The second re-counl was ordered by the Ontario
Superior Court of Justice. Justice Howden of that court supervised and conducted that re-count dir-
ing which he made an alarming discovery - 104 votes cast by citizen of Vaughan bad not been
counted - this in an election decided by only 90 voles,

10 Why is happened and how this happened is not the issue lor determination by this court, The
context of that judicially ordered re-count howcver, while not be determinative of these proceedings
is nevertheless significant and impacts directly on the democratic right to vote and to ensure that
votcs and voters arc counted and counted equally. As a conseguence of (he re-count generated by
Mr. Di Biase's application and in which this flawed process was discovered, Justice Howden oi-
dered (he City of Vaughan Lo pay (o Michael Dj Binse more than $183,000 in costs related to the
post clection re-count litipation, This judicially ordered re-counl was necessary to restore confi-
dence with the electorate in the voting process that oceurred in The City of Vaunghan on November
13, 2006.

1T Ttis from this post election period and in particular the very expensive litigation associated
with (he judicially ordered re-count that issues have arisen for determination by this court.
Charges

12 T0is alleged that Michuel Di Biase expended money and received contributions in relation to
post election litigation costs in a manner that violated the Municipal Election Act Ontario as
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amended Municipal Llections dct, 1996, 5.0. 1996, ¢. 32 (M.£.4.). The specifics of these ullega-
tions are set oul in counts 3 to 8 and count 20 of the information beflore this court.

Position of the Purtics
The Defendant

13 The Defendant principally raizca two (2) defences. The first defence proceeds on the basis that
Mr, Di Biase's involvement in the post eleotion re-count proceedings and litipation was as a voter
and not as a cundidate. As such, the regulutory provisions of the M.F.A. relating to the conduct of a
cundidate were not engaged by Mr, Di Biage. At its core the defence asserls that the regulatory pro-
vistons in the M £.4. have no application to Mr. Di Biase in the post election re~count Litigation
proceedings.

14 The second defence procesds through a roview of each of the seven (7} charges Mr, Di Biase
faces under the M E.4, and concludes that the prosecution has not proven that Mr. Dj Biase is guilty
of any of the seven (7) charges.

The Prosecution

15  The prosecution argues that Mr. Di Binse was a mayoral candidate in the 2006 Municipal
Election in Vaughan as a candidate and not as a voter in the post clection re-count litigation pro-
ceedings that followed. As a candidate Mr. DI Biase's conduct was governed by the regulatory pro-
visions of the M.E. A. as it rclates to candidates.

16 The prosecution rejects the nolion that Mr. Di Biase's involvement in the post elcction re-
count litigation proceedings was as a voter and not a candidate.

17 The prosceution further ysserts that the evidence estublished that Mr. D Biase is guilty of the
seven (7) charges he faces under the M £ 4. and rejects the defence arguments to the contrary,

Ruling

18  This case proceeded by way of an agreed statement of fact. It is the application of the law to
the agreed facts that is in issue, | have carcfully considered all of the evidence, the law, snd the very
thoughtful submissions of counsel - each of whom I thank for the professional manner in which
they presented this case and assisted this court,

19 For rcasons which T will now articulate, T have concluded that cither of (he defences advanced
are sufficient to allow me to find the defendant, Michael Di Biase, not guilty of all seven (7)
charpes against him, specifically counts 3,4,5,6,7, 8, and 20 of the fuformation, All chargcs
against Mr. Di Biase ure dismissed.

Anglysig
Introduction

20 M. Di Biase is a teacher by profession. He has scrved as an elected official in the City of
Viaughan lor a long period of time, Tn 1985 he was first elected councillor. In 1988 he was clected
Regional Councillor, Tn 2002 he was appointed Muyov of the City of Vaughan. Tn 2003 he was
elected Mayor of the City of Vaughan. ln 2006 he was defeuted by Linda Jackson in the Mayoral
race by 90 votes.
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21 T'wo (2) re-counts followed the 2006 Mayoral Election. The second re-count was conducted
hy Justice [Howden of the Ontario Superior Court pursnant 1o a judicial order of that court. Substan-
tial costs were incwred in the post election litigation which lead to the re-count order, It is the re-
ceipt and the cxpenditure of money by Mr. Di Biase in this post election re-count litigation that is
the subject of the charges before the cowt,

22 " Like anyone charged with an offence Mr. Di Biase is presumed to be innocent. That presump-
tion of innocence remained with Mr, Di Biase throughout the trial and could only be displaced by
cvidence thal estublished Mr. Di Biase's guilt beyond a reasonable doubt,

23 Inorder to succeed on counts 3, 4, and 5 the prosecution must prove that the post election liti-
galion costs were "campaign expenses” under section 67 of the M E.A.

24 In order to succeed on count 6, 7 and 8 the prosecution must prove thal the post election funds
received and used to olfset the post election litipation costs were "contributions” under seclion 66 of
the M E A

25  Central to the prosecution's case is the requirement that Mr. Di Biase be found to have been
engaged in the post election litigation and its associaled costs as & "candidate” thercby invoking the
regulatory provisions of scetion 66, 67 and 68 of the M.E.A.

26 Mr. Di Biase asserts that he initiated and pursued his post clection litigalion #3 a voter and not
as a candidate. He [urther asserts that as a voter he is not bound by the regulatory provisions of the
M.E.A4. that would apply to a candidate, With thesc submissions T agree,

Striet Interpretation of the M E.A,

27 There is considerablc ambiguity in the provisions of the M.E. 4. velaied (o "expenses” and to
"conlributions",

28  Even Mr. Wilkin, as prosecutor endorsed Lhis notion when he remarked:
“.... this M. E. 4, is not pretty legislation ..." '
and pointed out as well:

" the M E.4.'s lack of dctail creales problems ..."
1 agree with both of Mr. Wilkin's observations.

29 Butthe M /. 4. is not just complicated and lacking in dctail - it does creale genuine ambiguity
- with multiple interpretations being possible:

30 Asan exumple the court costs of over 183,000 dollars ordered by Justicc Howden in the sec-
ond re-count, to be paid by the City of Vaughan to Mr. Di Biase, only served to underscorc this am-
biguity.

31 To proceed against Mr. Di Biase in relation to count 5 the prosecution asserted that the City of
Vaughan's payment of over 183,000 dolars in court costs - which were paid directly to Cassels TP
constiluted a payment of campaign "cxpenses”.

32 Bection 69(1)(v) of the M £ A. requires that payment for all "expenses" made from the cam-
paipn be made from the cumpaign account yet herc the City of Vaughun paid a portion of thosc cx-
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PENSes - aver 183,000 dollars to Cassels LLP directly, in the same manner that the prosecution says
M. Di Biase otherwise violated ME.A. in relation to the substance of count 5,

33 Surely the City of Vaughan would not have paid aver 183,000 dollars directly to Cassels LLE
if it considered the payment to have been in respect of campaign "expenses” of a candidate but
rather would have paid those funds into the campaign account as required nnder the M4

34 ‘'I'he manner in which the Clly of Vaughan paid over 183,000 dolilars directly (o Cassels LLP
would sctually support rather than contradict Mr. i Riase's position as a voter and would contri-
dict rather than support the prosecution's position that Mr. Di Biase was a candidate in so far as
"expenses” and "contributions” are concermed in count 3.

35 Ilthereis ambiguity in relation to the provisions of the M E A, in this regard that ambiguity
must be resolved in favour of Mr. Di Biage $0 as not to preclude his tight as a voter or the right of
any voler to have access to the cowts and to ensure the validity of the cleclion process and proper
counting of votes, .

36 To interpret the M E 4. otherwise would he in conflict with the well established principles of
strict interpretution. Morguard Properties v, City of Winnipeg, [1983)2 S.C.R. 493; Berardinelli v.
Ontario Housing Corporation [19797 1 8.C.R. 275,

37 In short, the general rule is this. In construing criminal and quasi - criminal statutes they
should, where there i uncertainty or ambiguity of meaning, be construed in lavour of, rather than
against, a delendant Reging v. Melntoyh [1995] 1 S.C.R. 686.

38 The strict ntevpretations must apply in this case,

39 Treject the prosecution's interpretation of the M.E. 4. which wonld, in effect, curtail the 1ight
of'a vater (who may have even been a candidate) to lind essential post clection litigation costs,
Contrary to vur democratic institution to ensure that all voles are counted and that all votes are
counted equally. Tt would impose impractical constraints on campaign expenses and conttibutions
and such restrictions would otherwise make it impossible for a voter, who may have been a candi-
date, to fund the complex and very expensive litigation called for in the M Z.A. as undertaken by
Mr. Di Biase. ‘

41 Inreviewing the M I A, carefufly I have concluded that a fair and balanced interpretation of
that legislation allows for Just the type of assertion made by Mr, Di Biase namely, that he proceeded
in post election litigation as a voler and not as a candidate,

The Purposive Interpretation of ME.A.

42 The M.E 4. must be interpreted "to give offect to ity purpose aud to achieve a coherent result,
nol ybsurd results", R, v. Belf Express Vu Limited Partnership [2002] 2 S.C.R. 559,

43 The legislative purposes central to this case arc set out in section 5 8, 63 and 83 oF the M.I.A.
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44  These arc tho sections of the A E. 4. under which the post election litigation was initiated by
Mr. Di Biuye,

45  These are the sections of the M & 4, which provide a voler with access to the cowts to ensure
the integrity of the electorul process. If there were any doubt about this purpose one necd look no
further than the comments made by Justice Howdcn, when in ordering the judicial re-count in this
case be referred to Huig v. Canada, 1993] 2 8.C.R. 995

“The right to vote is of fundamental importance to Canadians and our Canadian
democracy. Every affort should be made to interprel the statute (M 1\ A.) 1o en-
Jranchise the voter", Di Biase v. City of Vaughan,

46 Ifas the prosecution suggests, liligation seeking a re-count by Mr. Di Biasc could only be yn-
dertaken by him as a candidate and not a voter, it would offend & number of constructs associated
with the purposive interpretation of the M.£2.4. and the judicial authority associated with that inter-
pretation,

47  Firstly, Mr. Di Biase as a candidate would have to have anticipated and then face the reality ol
his litigation costs post clection exceeding 500,000 dollars.

48  Secondly, Mr. Di Biasc as a candidate would then Have 1o raise over 500,000 dollars from «

minimum of 650 new contributors, all of whom would have to bc prepared to contribute the maxi-
taum allowable contribution of 750 dollars cach and he would have to do so in a very short period
of time.

49 ltis a practical absurdity to suggest that post election litigation and the cost associated with it
could be funded in this fashion.

3¢ It is also an abswrdily 10 suggest that the legislature intended that a wealthy candidate, who
was also n voter, would be [ree to fund such post election Titigation on his own. Whereas u candi-
date of more wodest means, who is also a voter, such as Mr., Di Biase would be caught by the re-
strictions applicable to candidates. The purpose of the M 2.4, is to cnsure that every vote, properly
cast in a very close election, be respected and thal public confidence in the electoral process be pre-
served. That is exactly what Mr. Di Bisse did as a votcr. The judicial re-count confirmed Mr. Di
Biase's concern as a voter, Justice Howden found that 104 voters had beer improperly disenfran-
chised. This iu an election decided by only 90 voles. This was intolerable. While the Jjudicial re-
cownt did not change the outcome of the vote, the post election litigation and costs which lead to the
re-counit cleatly advanced the underlying objectives and purposcs of the M E.A. and went a consid-
erable distance in restoring confidence to protect the ri ght fo vote and to cnfranchise the voters as
Mr. Justice Iowden stated in his judgment when he ordered the re-count in this casc.

Rule 5 - Extension

31 Rule 5 of section 68 of the M. £.4. allows a candidate to oxtend the campaign period ancl ac-
cess campaign surpluses to offset "expenses related (o a re-count”.

32 Rule 5 is permissive only and not mandatory,

53 IfRule 5 had been engaged by Me. Di Biass it could bring Mr. Di Biase under the regulatory
provisions of scctions 66, 67, and 68 of the M.EA. as it relates to "expenscs” and "contributions”
reggrding the post clection litigation costs that were incurred,
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54 Mr. Di Biase asserted that he extended the campaign period but under Rule 4 and not Rule 5.
Rule 4 is designed to offset:

"A deficit ut the time the election period would otherwise end,”
Mr. Di Biase has never asserted that he never engaged Rule 5 to extend the campaign period.

53  While the prosecution initially argued that Mr, Ii Biase did extend {he campaign period under
Rule 5 - it resiled from that position al the end of the trial and agreed that Mr. Di Biase had ex-
tended the cainpaign period under Rule 4 and not under Rule 5. Rule 5 speuks to re-count expenses,
Rule 4 does not. Rule 4 speuks to deficits at the time the election period encls.

56 A proper interpretation of Rule 5 is that it has no application to the conduct of Mr, Di Biuse.
He did not engage Rule 5. This lnterpretation buttresses my finding that Mr. Di Biase incurred his
post election expenses - nof as a candidate - but as a voter.

Caontributions, Expenses, Flection Campaign and Eleciion Campaign Period

57 “Campaign contributions" are defined in sections 66 of the M.E.A. "Campaign expenses” arc
defined in section 67 of the M E 4. "Blection Campaign Period" is not defined but is referred to in
section 68 of the M.E.A. "Election Campaign" should be given its ordinary dictionary delinilion as
"the period before the election when candidates are attempting to influence the voters and ending
when the poles are closed” (Oxlued Concise Dictionary).

58 The only provision in the ML EA which specifically and statutorily permits for the extension
of the election campaign to alfow a candidate access to surplus and/or m additional contribution (o
cover the cost of litigation after un election is over is Rule 5 contained within scetion 68,

39 Asnoted earlier, Rule 5 can onl y be invoked by the candidate if he chooses to do so. Mr. Di
Biase did not and the proscention apreed.

60 Of significance thete is no reference in the "campaign contribution” provisions of section 66
of the M. Ii. A, to include payments toward costs of post election litigation by a candidate. The jm-
plied exclusionary rule would have required the Legislature to have said so expressly inthe M E.A.
if it intended so. Tt did not,

61  The definition of "contributions” in section 66 of the M. A. does not include payments to-
ward the cost of post election litigution initiated or pursued by a candidatc after Llection Day.

62  Finally, (he M £ 4. does not imposc a requircment that a candidate, who incurs post litigation
expenscs or costs, must extend his/her election campaign period s0 as (o bring those costs into the
campaign expenses provision of the Aei.

63 It may be open to exiend the definition of cxpenses to include “expenses related to 4 re-count”
imd "expenses rclated to proceedings of a controvert election - section 33", including the costs of a
lawyer or scrutiniser, on a re-count for exumple. Such @ exlension would, in short, be in relation to
costs other than legal fees and dishursements incurred by an unsucecssful candidate pursuing post
clection litigation costs but most certainly would not apply to the costs of an unsuccessful candi-
date, who chooses lo pursue court action in his capacity as a voter, in relution to vole count inegu-
larities, us Mr. Di Biase did.
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64 My findings in this regard ave forti fied by the fact that there is an absence of'a paralle] ex-
tended definition in the "contributions" provisions of section 66 to that set out in the "expense” pro-
viston of 67 of the M E.A. to show that the funding of such an “expense” is not a "contribution".

65 The plain wording of section 67 of the M.E A, is determinative, The definition of campaign
expenses section 67 (1) of the M 4. including the extended definition under section 67 (2) of the
M.E A, relates to costs incuriod by a.candidate "for use in his or her election campaign".

66 Mr, Dj Biase pursued his post election litigation in a capacity as a voter and noi as a candidute,
The M E.A. gave Mr. Di Biuse the option to choose to (real hiy litigation costs as expenses of a can-
didate by invoking Rule 5. He chose not to do so, Mr, Di Biasc's re-count and controvert post elec.
tion litigation costs donot therefore fall within the delinition of "campaign expenses" scction 67 (1
of the M.£i.4. or cxtended definition of “canmpaign expenses” under section 67 (2) of the MEA. The

definition of campaign contributions in section 66 relate to funds acecpted by a candidate "for his or
her election campaign".

67  Mr. Di Biasc pursued his post election litigation as a voter and not as a candidate. The funds
paid toward the post election litigation were ull outside the ambit of the contribulion and expense
provisions set out in sevtions 66 and 67 of the MEA

Return of Conteibutions as 300n as Possible - Section 66 and 69(1)(m) of the M.E.A. - Counts 6

and 7

68  In order to prove the offences sct out in counts § and 7 the evidence must prove:

L The payments to Stamm Rescarch wete contributions under section 66 of
the ME. 4.,

2, Mr. Di Biase failed to return such contributions, namely 5,000 dollars, lo
Anacond Contracting lnc. which were paid to Stamm Research on behalf
of Mr. Di Biase (count 6) and 9,230 dollars to Land Mark Consulting and
Development Ine., which suims were paid to Stamm Research on hehalf of
Mr, )i Biase (count 7).

"Contribution" - Section 66

69  Ihave alrcady determined that Mr. Di Biase's post clection litigation costs were inourred by
“bim as & voter and ot a candidate and that money received by Mr, Di Biase to oflsel post election
litigation expenses were similarly reccived by him as a voter wnd not a candidate. I therefore find
that the payments made by Anacond (count 6) and Land Mark (count 7) were pot "contributions", -

"As Soon As Possible' Scetion 69(1)( H1)
70 The M.E.A. in section 649(1) provides:

"A candidale shall ensure that g contribution of money made or received in con-
travention of this Act is returned to the contributor as soon as possible after the
candidate becomes aware of the coniravention",

71 This case proceeded by way of an agresd upon statement of fucts which set out the cvidence
belote this court. There is no evidence that anyone, including the defendant or the City of Vaughan,
demanded that Stamm recognize these payments as "contiibutions" and that Stamm return them to
Anacond and Land Murk. There is no evidence suggesting and no reason to believe that Stamm
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would have simply returncd these payments if' requested to do so. The agreed statement of facts
provide that on or about November 4, 2008, the amounts paid by Anacond and Land Mark werc re-
paid by Di Biase rather than returned by Stamm. There is no evidence to suggest that Di Biase was
in a position to return or repay those amounts before then,

72 The evidence respecting Mr. Di Diase's eampaign finances is found in the various Sinancial
statements filed by Mr. Di Biase. Those financial statements show that during the material times his
campaign finances were in a deficit position.

73 The alleged over contribution was received directly by Stamm Rescarch an enli ly over which
there is no evidence Mr. Di Biasc exercised any control,

74 Tadopt the reasoning of Justice Culver in Chapman v, Hamilton City, [2005] Q.1 No, 1944,
where he articulated the test for determining whether and over contribution has been returned as
soan as possible for purposes of scetion 96(1)(m) of the M E 4. in these words:

"In my view, "as soon as possible" has o different meaning than "iimmediately" or
"forthwith". In my view the term must be viewed in relation to the thing that is
required {0 be doneg, and may vary from circumstance o circumstance.”

75  In cach casc therefare "as soon ag possible” depends upon the facts,

76 ‘there is no cvidence that Mr. D Biase fuiled to toturn the ulléged over contributions as soon
a8 possible,
Limitation lssues - Counts 3, 5, and 20

77 The Municipal Electiony Act provides in section 92(4):

"no prosecution for a contravention of any ol sections 69 to 79 shall be com-
menced more than one (1) year after the facts on which it is based [irst came 1o
the informant's knowledge",

78  Mr. Di Biase faces three (3) charges that cugage the une (1) year limitation provisions of sec-
tion 92(4), namely, count 3, count 5 and count 20 sel out in the information.

79 Ttis agreed by counsel that the informant is the City of Vaughan counecil.

B0 The churges set out in counts 3, 5, and 20 were laid and the prosecution of these charpes
commenced September 3, 2009, The real issue is the dale the facls upon which the prosecution re-
lated to these three (3) charges first came to the knowledge of the informant,

81 The defence says that date was April 23, 2008 which would place the commencement of the
prosecution ontside the one (1) year limitation. The prosecution says the date was May 25, 2009
following rcccipt of a compliance audit teport, which would place the commencement of the prose-
cution inside the one (1) year limitation.

82 The information necessary to be available to the informant must reasonably be, and is ex-
pected Lo be, accurale and reliable and coustitule essential and material averments (Regina v, Fin-
gold, [1999] O.J. No. 369 (Gen. Div,). Once reasonably reliable information has come to light to the
knowledge of the informant within the limitation period, an inquiry to check out and confirm the
credible and persuasive nature of the information and knowledge regarding the contravention end
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perpetrator may be carried out. ‘The inquiry must occur within the limitation period as must the
commenoement of the chargey,

83 Here the facts upon which the charges set out in counts 3, 5, and 8 first came (o the infor-
mant's knowledge - April 23, 2008. The facts came in the form of swom financial statcments and
court proceedings in which the City of Vaughan participated directly. Indeed, they were subse-
quently admitted us part of the agreed statement of facts. Alone they provided trustworthy, reliable
and a complete basis for constituting the knowledge necessary to trigger the one (1) year limitation
period set out in section 92(4) of the M. F.A. The fact that the City of Vaughan decided to conduct
further investigations amd to obtain g compliance report - which they received M ay 25, 2009 - can-
not be used as o ground for delaying the commencement of the limitation period (Regina v. Fingold,
supra ; also 8t Germain v, Bussen, {2008] O.1. No. 408 (S.C.J).

84 Indeed, the agreed statements of Jacts herein provide that the compliance audit report con-
Jirmed the uccuracy of all the information and knowledge known to the informani, the City of
Vaughan council, April 23, 2008,

85  Section 92(4) makes uo reference to steps which must be taken under the M E.4. - such as oh-
taining a compliance audit report - as a condition of qualification for the requirement to commence
an action within the one (1) year period prescribed by section 92(4) for those offences specified and
which in this casc involve olfences set out in counis 3, 5, and 20. Nor is there any provision in the
M E.A. which would allow for or permit 4 form of judicial exemption to stop the limitation clock
from running as suggested, by the prosecution, so that the charging body, The City of Vaughan,
could obtain an Auditor’s Complisnce Report.

86  To suspend the limitation period of one (1) year st out in section 92(4) of the M.E.A. while
awaiting receipl ol an Auditor's Compliance Report in the circumstances of this case, when there
was reliable trustworthy facts upon which the prosecution was bascd that first came to the knowl-
edge of the informant sixtoen and a half months before action is commenced does not commpart with
the integrity of section 92(4) of the MEA,

87  Suspending the limitation periods for an indefinite period would have the etfect of creating
serious prejudice to the candidate, electorate and the electors and couyld undermine confidence in the
electoral system as investipations and charges remained unresolved while candidates and voters
faced the prospect of going to the polls again in the unsettled state.

88  The limitation provisions of scction 92(4) do operate here and the prosecution of counts 3,5,
und 20 are statutc barred as having been commenced more thun one (1) year after the [acts upon
which they were based first came 1o the jnformant's knowledge,

Conclusion

89 For reasons given, T find Mr. Di Biase not guilly on counts 3, 4, 5, 6, 7, 8 and 20 and all those
charges against him are dismissed.

eplelqllxar/glixr/glana
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Lanno Torelli wir

CHARTERED ACCOUNTANTS

7625 Keele Strest, Concord, ON L4K 1Y4 - Joseph .C. Lannc.>, CA

Telephone: (905) 669-7412 Domenic Torelli, CA

Toionto Line: (416) 869-8207 Paul Banarlol, CA

Fax; (905) 660-7416 Anthony Giordeno, CA
June 27, 2011 A C

Jeffery A. Abrams

City Clerk and Returning Officer o WMI

City of Vaughan ITEM # — /
2141 Major Mackenzie Drive '

Vaughan, ON

LeA 1T1

Re: Michael DiBiase compliance Audit Application

Dear Mr. Abrams,

We have been asked to review the claim filed by Carrie Liddy on June 21, 2011.

The applicant claims, in paragraph two of page one, that the 2010 financial statements “accounts for the
payment of $54,938.31 and $17,764.29 towards recount expenses claimed as part of the 2006 deflcit”.
This is incorrect. The financial statements of the previous campaign reflected a deficit of $74,822.,60 and
accounts payable of $76,339.53. Prior to the start of the 2010 campaign period, accounts payable of the
2006 campaign period of $54,938.31 were settled with creditors and were no longer payable and
$17,764.29 were paid by the candidate personally. As these amounts are no longer payable the carry

forward deficit reported in Part | of Box E has been adjusted to reflect this. A summary of these
amounts is attached.

The applicant claims, at the bottom of page one and continuing at the top of page two, that the 2010
financial statements “reports moneys collected as a candidate in the 2010 election to pay the 2006
campaign recount expenses”. This is incorrect. The adjustments in Note 1 were to remove amounts
related to the 2006 campaign that were no longer payable, either by way of settlement by the creditor
or payment by the candidate. No funds from the 2010 campaign contributions were used to settle the

liabilities of the 2006 campaign. The statement of campaign period income and expenses only reflects
transactions related to the 2010 campaign.

Yours truly,
LANNO TORELLI LLP
CHARTERED ACCOUNTANTS

Anthony Giordano
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SUMMARY OF AMOUNTS REPORTED IN 2010 FIANCIAL STATEMENTS

Recovery of expenses
Fasken Martineau Invoice #193317 - 2006 Recount (Settled)
Adjustment of accrued accounting and legal fees to actual amounts invoiced

Reversal of 2006 election sign confiscation fees

Payment of recount expenses by Candidate
Stamm Research Assaciates Invoice #001-07 - 2006 Recount

Application of remaining 2006 campaign cash balance

43,488.31
6,130.00
5,320.00

54,938.31

18,231.22

(466.93)

17,764.29
——

313
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Fax: 905-669-7416

To: Jeffery A. Abrams
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LANNO TORELLI LLP
CHARTERED
ACCOUNTANTS

From: Anthony Giordano

Attontion:

Fax: 905-832-8535

Pages: 3

Phone: 905-832-8585

Date: June 27, 2011

Re: Michael DiBiase Compliance Audit
Application

ccC:

O Urgent X For Review O Ploase Comment

] Please Reply O Mease Recycle
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COMMUNICATION

CO_YW_Q\ianu Bt ¥ CommMes
ont 29 \2o\
SUPPLEMENTARY . 2\
AFFIDAVIT OF CARRIE LIDDY  [TEM#— )

I, CARRIE LIDDY, of the City of Vaughan in the Regional Municipality of York, MAKE

OATH AND SAY AS FOLLOWS:

I depose this Supplementary Affidavit in further support of my Application requesting a
compliance audit regarding the election campaign finances of Micheal DiBiase pursuant to

Section 81 of the Municipal Elections Act, R.S.O. 1996.

Issue #1

In this case a review of the Michael DiBiase Financial Statement shows the following donations:

a. Name — 611428 Ontario Limited
Address - P.O. Box 663, 11333 Dufferin St., Maple, L6A 185
President or Business Manager - Lucia Milani
Cheque Signatory — Lucia Milani
Amount - $750.00
b. Name — 1714486 Ontario Limited
Address — 11333 Dufferin St., Maple, L6A 1S5
President or Business Manager — Cam Milano

Cheque Signatery — Cam Milani
Amount - $750.00

5. A review of corporate searches for this corporation (copy of which is attached as Exhibit

“B”) reveals that Lucia Milani is shown as an Officer or Director of 611428 Ontaric Limied.

THIS AFPFOA T BEGA RS AT+



10. A review of corporate searches for this corporation (copy of which is attached as Exhibit

“C”) reveals that Cam Milani is shown as an Officer or Director of 1714486 Ontario Limied.

11. A further review of these corporations reveals that these two corporations share a
common address. Furthermore, these two Officers or Directors are in fact related as mother and

s0n.

12.  In further investigation, I discovered that in fact at least one other candidate also received
a contribution from 611428 Ontario Limited. The other candidate was very helpful in providing
me with a photocopy of the contribution cheque (copy of which is attached as Exhibit “D”) to
verify the signatory. The photocopy in fact reveals that Cam Milani is the signatory of the

contribution cheque of this donation.

13.  Based on this information, there appear to be reasonable grounds to believe that these
corporations are associated corporations as defined under section 256 of the Income Tax Act.
These donations appear to create over-contributions totaling $750.00, in contravention of section
71 (1) of the Act. Based on the fact these corporations are both shown in the Di Biase Financial
Statement as sharing a common address, and based upon the information of Cam Milani being
the son of Lucia Milani and having signing authority of both corporations, it would appear that

the candidate knew or ought to have known that these corporations may be or are associated. As



A result the over-contributions should have been returned prior to or at least at
the time of filing Di Biase statement. | note similar cheque was returned by
another candidate, Richard Lorello, for the same two corporations given the

candidate was of the opinion they were related corporations.

14.  Attached as Exhibit “E” is a copy of Lucia Milani's signature on the
Roseanna DeFrancesca audit application. The signatures are distinct and Cam
Milani being the signature on Lucia Milani corparation brings about substantive
evidence these are related corporations. Based on the signing authorities, the
immediate family relationship, another candidate returning one of the two cheque
based on the issue the corporations are related, and both corporations having
the same address, there is reasonable grounds that the candidate has
contravened section 69(1) (M) of the MEA. An audit must be called if there are
reasonable ground that the MEA has been contravened.

Issue #2

15.  As a result of the outcome of the recount application filed by Di Biase,
subsequent to the 2006 election, the candidate applied to the courts for a cost
seftlement. A cost agreement was ordered by Justice Howden and in the order,
the City of Vaughan was ordered to pay Di Biase $183,863.54. In the same cost
order, Di Biase was ordered to pay the previous Mayor Linda Jackson $1,820.00.
16.  The 2010 claim for carry forward of recount expense and offsetting
candidate donations does not include these amounts. This contravenes the

MEA, as it is failure to claim money received. Attached as Exhibit “F”



17.  The 2010 recount expenses claimed is $75,000. Attached is Exhibit “F"
that outlines the recount expenses submitted to the courts by the candidate. The
expenses are listed as being $372,244.76. The final financial statement Di Biase
submitted for his 2006 campaign lists the recount expenses as $107,582.45.
Attached as Exhibit “G".

18.  The candidate has failed to report the proper expense and proper
donations or recovery amounts and this then contravenes several sections of the
MEA and necessitates a full audit of both the donations and expenses with
regards to the recount deficit claimed on the 2010 financial return.

Issue #3

19.  On the 2010 return filed by the candidate, Di Biase claims “recovery of
expenses as a result of the settlement of liabilities , from immediately preceding
election” in the amount of $54,938.31. The candidate fails to outline the source
of the donations and fails to detail the source, or amount recovered from each
donor. This then contravenes several sections of the MEA and necessitates a
full audit and full disclosure on the source and amount of each donor.

20. Di Biase then lists $17,764.29 as “recount expenses, from immediately
preceding election, paid by candidate”. This amount is not reported on the 2006
return and does not reconcile with the court ordered cost settlement, nor the
recount expenses claimed on the court cost submissions to court, nor with the
2006 final return. Di Biase then claims $2,120.00 as deficit carry forward and this
amount is then recovered from Di Biase 2010 donations. Attached as Exhibit

“Gll



A fult audit is required. This then contravenes several sections of the MEA.

Using campaign donations for personal expenses is a contravention of the MEA
as is failure to report.

Issue #4

21.  The ruling of Justice Wright para 47 outlines an amount of $500,000 was
paid by Di Biase. Attached as Exhibit “H”. Again a different amount is used in
another court case, and this amount is not reconciled on the 2010 return.

This then contravenes the MEA given the failure to properly report the recount
expenses, and the misrepresentation of the costs as $75,000.

Further para 66 states “The MEA gave Mr Di Biase the option to choose to treat
his litigation costs as expenses of a candidate by invoking rule 5. He chose not
to do so. He chose not to do so. Mr Di Biase's re-count and controvert post
election litigation costs do not therefore fall within the definition of “campaign
expense” section 67 (1) if the MEA or extended definition of “campaign
expenses” unider section 67 (2) of MEA.” Based on the ruling of Justice Wright, it
has already been determined that these expenses are not campaign expenses.
As such, the Audit Committee has no choice but to proceed with charges against
Di Biase.

22.  Attached as Exhibit “I” is the ruling of Justice Kenkel . It agrees with the
ruling of Justice Wright regarding the statutory limitations of the MEA. The audit
committee has responsibility for two roles under the Act, those being: 1) call on
audit on the finances if it is responsible that the MEA has been contravened. The

test is a low standard as outlined by Justice Favret. The audit committee must



appoint an auditor in this case, given the reasonable chance contraventions have
occurred. 2) the audit committee must then lay charges, when it is first known
that contraventions have occurred. This is outlined in both Justice Wright and
Justice Kenkel's rulings attached. The audit committee must immediately lay
charges under the MEA and prosecute the candidate given the existing rulings
and the filing of the 2010 filings that contravene this ruling. The audit committee
must not wait for the resuits from the audit. As stated during the trial of Linda
Jackson, the charges can be amended upon receipt of the audit.

Issue #5

23, . The Audit Committee of the City of Vaughan is both a committee of
council and an administrative tribunal established under the statutes that govern
administrative tribunals in Ontario. It is a firm and clear legislated rule that
applicants that seek justice with an administrative tribunal in Ontario HAVE TO
BE HEARD. As such, this committee has been improperly convened. The
Vaughan City Clerk was made aware immediately after and several times
following, the setting of the date for this hearing, that I could not attend. The
Clerk made no effort to seek my avaitability prior to setting the hearing date and
made no attempt to resolve the conflict after being notified | could not attend.
The Clerk relied on other committee procedures, such as the Committee of
Adjustment, that | note has already been held to contravene several sections of
the Municipal Act by Amberiey Gavel, the legal firm hired by the Association of
Municipalities of Ontario under the closed meeting sections of the Municipal Act.

The ruling is available upon request of the Audit committee.



24.  lam requesting that this committee re-convene a public meeting at a time
when | can attend and within the thirty days designated under the MEA to reach
a decision, in order that | may satisfy my rights to be heard. Failure to do so, and
depending on the outcome of the Audit committee’s ruling, | intend on appealing
this matter to the regutar courts and in any event due to the newly enacted

saving provision in the MEA, | may go directly to court at any time for any matter.

Declared before me

at the City of Vaughan

in the Regional Municipality
of York this aq? ‘ day
of ~luw 20_i(

Commigsioner, etc. -



Request ID: 013289129
Transaction ID: 44710631
Category 1D: (C)CC/E

Province of Ontario

Ministry of Government Services

Certified a frue copy of the data as recorded on the Ontario Business

Information System.

Director

Ministry of Government Services

Toronta, Ontario

CORPORATION PROFILE REPORT

Ontario Corp Number

611428

Cormporation Type

ONTARIO BUSINESS CORP.

Registered Office Address
44 UPLANDS AVNEUE,
B8OX 790

THORNHILL

ONTARIO

CANADA L3T 4A5

Mailing Address

11333 DUFFERIN STREET

MAPLE
ONTARIO
CANADA LBA 155

Activity Classification

Corporation Name

611428 ONTARIO LIMITED

Corporation Status

ACTIVE

Number of Directors
Minimum Maximum

UNKNOWN UNKNOWN

FINANCE/INSURANCE INDUSTRIES INCL. HOLDING & INVES

Exiuioit 8

Date Report Produced: 2011/06/27
Time Report Produced: 10:16:58

Page:

1

This is exhibit “ B " to the

Affidavit/Declaration of

QARAIZ.  fuDDS

sworn

before me this
o ) bt

Q- day of
L20_L

Date Amalgsmated
NOT APPLICABLE
New Amal. Number

NOT APPLICABLE

Revival Date
NOT APPLICABLE
Transferred Out Date
NOT APPLICABLE

EP Licence Eff.Date
NOT APPLICABLE

Date Commenced
in Ontario

NOT APPLICABLE

Incorporation Date

1985/01/22
Jurisdiction

ONTARIO
Former Jurisdiction

NOT APPLICABLE
Amalgamation Ind.

NOT APPLICABLE
Not[ce Date

NOT APPLICABLE
Letter Date

NOT APPLICABLE
Continuation Date

NOT APPLICABLE
Cancel/Inactive Date

NOT APPLICABLE

EP Licence Term.Date
NOT APPLICABLE

Date Ceased
in Ontario

NOT APPLICABLE



Request ID: 013289129 Province of Ontario Date Report Produced:
Transaction ID: 44710631 Ministry of Government Services Time Report Produced:

Category I1D: (C)CC/E Page:

Certified a triue copy of the data as recorded on the Ontario Business
Infon'n_ation System.

Director

Ministry of Govemment Services
Toronto, Ontario

CORPORATION PROFILE REPORT

COntario Corp Number Comporation Name

611428 611428 ONTARIC LIMITED
Corporate Name History Effective Date

611428 ONTARIO LIMITED 1985/01/22

Current Business Name(s) Exist: NO

Expired Business Name(s) Exist: NO

Administrator:

Name (Individual / Corporation) Address
LUCIA
11641 DUFFERIN STREET
MILANI
MAPLE
ONTARIO
CANADA L6A 1S5
Date Began First Director
1987/07/08 NOT APPLICABLE
Designation Officer Type Resldent Canadian

DIRECTOR Y

2011/06/27
10:16:58
2



Request ID: 013289129 Province of Ontario Date Report Produced: 2011/06/27
Transaction ID: 44710631 Ministry of Government Services Time Report Produced: 10:16:58
Category ID: (C)CC/E Page: 3

Certified a frue copy of the data as recorded on the Ontarlo Business
Information System.

Director

Ministry of Govermment Services
Toronto, Ontartio

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

611428 611428 ONTARIO LIMITED

Administrator:

Name (Individual / Carporation) Address
LUCIA
11641 DUFFERIN STREET
MILANI
MAPLE
ONTARIO
) CANADA L6A 155
Date Began First Director
1987/07/08 MOT APPLICABLE
Designation Officer Type Resident Canadian

OFFICER PRESIDENT Y



Request ID: 013289129 Province of Ontaric Date Report Produced:
Transaction ID: 44710631 Ministry of Government Services Time Report Produced:
Category iD: (C)CC/E Page:

Certified a true copy of the data as recorded on the Cntario Business
Infarmation System.

Director
Ministry of Govemment Services
Toronto, Ontario

CORPORATION PROFILE REPORT

Ontaric Corp Number Carporation Name

611428 611428 ONTARIO LIMITED

Last Document Recorded
Act/Code Description Form Date

Cla ANNUAL RETURN 2006 1C 2007/07/12 (ELECTRONIC FILING)

S REPORT SETS QUT THE MOST RECENT INFORMATION FILED A-IE COH:'ORATION N OR AFTER JUNE 27, 1992, AND RECORDED
IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE ND TIM ALL PERSONS WHO ARE RECORDED AS
CURRENT DIRECTORS OR OFFICERS ARE INCLUDED N THE LIST OF ADM ST RS.

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

Theissuance of this cestified report in electronic form is authorized by the Ministry of Government Services,

2011/06127

10:16:58
4



Eghubit C

Request ID: 013289022 Province of Ontario Date Report Proeduced: 2011/06/27
Transaction ID: 44710354 Ministry of Government Services Time Report Produced: 10:07:57
Categary iD: (C)CC/E Page: 1

Certified a true copy of the data as recorded on the Ontario Business
Information System.

T e This Is exhibit “_C__ "to the
Directar ¢ Soni 5fﬂdavit/Daclaraﬂon of
inistry of Govemment Services ah
Toronto, Ontario : U /r-u‘_g)‘-/ aworn
before me thia mimmqu )
CORPORATION PROFILE REPORT e B
Ontario Corp Number Corporation Name Incorporation Date
1714486 1714486 ONTARIO LIMITED 2006/10/26
Jurisdiction
ONTARIO
Corporation Type Corporation Status Former Jurisdiction
ONTARIQ BUSINESS CORP. ACTIVE NOT APPLICABLE
Registered Cffice Address Date Amalgamated Amalgamation Ind.
NOT APPLICABLE NOT APPLICABLE
11333 DUFFERIN STREET
PO BOX 663 New Amal. Number Notice Date
MAPLE NOT APPLICABLE NOT APPLICABLE
ONTARIO
CANADA L[6A 155 Letter Date
Mailing Address NOT APPLICABLE
Revival Date Continuafion Date
268 MARKHAM RD.
NOT APPLICABLE NOT APPLICABLE
SCARBOROUGH Transferred Out Date Cancel/Inactive Date
ONTARIOQ

CANADA M1J 3C5

Activity Classificatlon
NOT AVAILABLE

NOT APPLICABLE

EP Licence Eff.Date

NOT APPLICABLE

EP Licence Term.Date

NOT APPLICABLE NOT APPLICABLE
Number of Directors Date Commenced Date Ceased
i in Ontario in Ontario
NOT APPLICABLE NOT APPLICABLE



Request ID: 013289022
Transaction ID: 44710354
Category 1D: {C)CC/E

Province of Ontario
Ministry of Government Services
Page:

Cerlified a true copy of the data as recorded on the Ontario Business
Information System.

Director
Ministry of Govemment Services
Toronto, Ontario

CORPORATION PROFILE REPORT

Ontario Corp Number

1714486

Corporate Name History
1714486 ONTARIO LIMITED

Current Business Name(s) Bxdst:

Expired Business Name(s) Exist:

Administrator;
Name (Individuat / Corporation)

CAM
MILANI

Date Began
2006/10/27
Designation
DIRECTOR

Corporation Name

1714486 ONTARIO LIMITED

Effective Date
2006/10/26

NO
NO

Address

11333 DUFFERIN STREET

BOX 663
MAPLE
ONTARIO
CANADA LBA 155
First Director
NOT APPLICABLE
Officer Type Resident Canadian

Y

Date Report Produced:
Time Report Produced:

2011/06/27
10:07:57
2



Request [D: 013289022 Province of Ontario Date Report Produced:

Transaction ID: 44710354 Ministry of Government Services Titne Repost Produced:
Category 1D: {C)CC/E Page:
Certified a true copy of the data as recorded on ihe Ontaric Business
Information System.
Director
Ministry of Government Services
Toronto, Ontario
Ontaric Corp Number Corporation Name
17144886 1714486 ONTARIO LIMITED
Administrator:
Name (Individual / Corporation) Address
CAM
11333 DUFFERIN STREET
MILANI BOX 663
MAPLE
ONTARIO
CANADA LBA 155
Date Began First Director
2006/10/27 NOT APPLICABLE
' Designation Offlcer Type Resident Canadian
OFFICER PRESIDENT Y
Administrator:
Name (Individual / Corporation) Address
CAM
11333 DUFFERIN STREET
MILANI BOX 663
MAPLE
ONTARIO
CANADA L6A 1S5
Date Began First Director he
2006/10/27 NOT APPLICABLE
Designation Officer Type Resident Canadian

OFFICER SECRETARY Y

2011/06/27
10:07:57
3



Request |D: 013289022 Province of Ontario

Transaction {D: 44710354 Ministry of Government Services
Category 1D: Pags:

Certified a true copy of the data as recorded on the Ontario Busingss
Inform_ation System.

Director
Ministry of Government Services
Tearonto, Ontario

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

1714486 1714486 ONTARIO LIMITED

Administrator:

Name (Individual / Carporation) Address
CAM
11333 DUFFERIN STREET
MILANI BOX 663
MAPLE
ONTARIO
CANADA LBA 155
Date Began First Directar
2006/10/27 ) NOT APPLICABLE
Designation Cfficer Type Resident Canadian

OFFICER TREASURER Y

Date Report Produced:
Time Report Produced:
(C)CC/E

2011/06/27
10:07:57
4



Request |D: 013289022 Province of Ontario Date Report Produced:
Transaction 1D: 44710354 Ministry of Govertiment Services Time Report Produced:

Category ID: (C)CC/E Page:

Certified a true copy of the data as recorded on the Ontario Business
Information System.

Director
Ministry of Govemment Services
Toronto, Ontario

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

1714486 1714486 ONTARIO LIMITED

Last Document Recorded
Act/Code Description Form Date

CIA ANNUAL RETURN 2009 1€ 2010/08/25

WIS REPORT SETS OUT THE MOST RECENT INFORMATION FILED 8Y THE COﬁ:‘OHATION ON OR AFTER JUN
IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE DATE AND T[I_ E_?F AL
CURRENT DIRECTORS OR OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS.

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

The issuance of thls certified report In electronlc form is authorzed by the Ministry of Government Services.

2011/06/27
10:07:57
5
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ExliinitE

VAUGHAN Cctober 25, i2€0‘i€) Municipal Electi Hnst IVED
City of Vaughan , JUN 23 701

VIR 2y

APPLICATION FOR A COMPLIANCE A @_@TY OF VAUGHAN
______ - B -
i-Name of Applicant: L'ucia- iVI|Ianr ‘ _ KDEPARTMENT-

| Address: 11641 Dufferin St PO. Box 663, Maple ON'LGA 185

‘Statet the tocatlon or descrlptlon of: the property that quallfies the applicant as a voter in Vaughan 11
'-Duffenn St o _ ‘ .

Te‘le‘pho‘n‘é TG0 417:6801  E-mail Address: “mila'ntgroup@bellnet ca
| believe the fol[ow;ng candidate has contravened the Mumcrpal Elections Act, 1996, re[atlng to
.e!ectlon campargn fmances

o ey e,

'Candldate Rosanna De Francesoa AL forthe office:of: (cftéck‘one).-_" |
o (pame) - _ . | |
D Mayor R o Local and Ftegtonal Councﬂ[or 0O CouncillorWard _ 3~
SECTION/PROVISION T COMMENTS
OF THE MEA
See Attached See Attached

This is exhibit* £ " 10 the
Affidavit/Declaration of

£ Lippy sworn
before me this .27 * day of
Shuce .20_¢(

Please add any other information that you feel is relevant by attachlng additional sheets as necessary
NOTE: City Council may recover costs:from an Applicant if-a finding is made that there were no
| reasonable: grounds for the Appllcatlon

[ Declaration-of-Applicant -

“1;.the: undersrgned applicant; am’ entltled to vote for members of Vaughan:City Council according to.the Municipal | E!ectmns Act 1995 |
'i_ha\re reasonable grounds for. Halle ':_that the candidate has' contravened a provision of the Munfcipal- Elections  Act, 1996, relating to .
-algetion campaign flnances o belleve thie facts arid.information submitied above 1o be'true and | understand that City Councli may be

: ent:tled 6 recover costs frém'me: T hereby requiesta complrance audit of the candidate’s campaign finances.

-Date: - sS nature: "
-.:June23-2011 | - - ', ;  '9  . rﬂm@qilﬁﬂg/

The personal information on this form is collected under the authority of the Municipal Elections Act, 1996, and will
be used for the purpose of the compliance audit process and will be available for public inspection in the office of the
City Clerk, City of Vaughan until the next municipal election. Questions about this collection of personal information
should be directed to the City Clerk, 2141 Major Mackenzie Drive, ON L6A 1T1, 905-832-8504.

Total number of pages of the application : 20 Pages (not including this cover letter) + Exhibits
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Exhihit F

COURT FILENO.-/CV-06-08219]

- DATE: 20070917
| ~ This Is exhibit* =" to the

. Affidavit/Daclaration of
SUPERIOR COURT OF JUSTICE - ONTARIO B CAAR e LDy sworn
s ' ' before ma this ,&;Mday of

L1 I
RE: Michacl Di Biase (Applicant)  AQ_LL
Y.
Corporation of the City of Vaughan, John Leach and Linda, Jackson
(Respondents)

e —

BEFORE: THE HONOURABLE MR. JUSTICE P.H. HOWDEN
COUNSEL: S. Makuch, J. Ayres, and N. Auty, for the Applicant
G. Rust-D’Eye, for the City of Vaughan and John Leach

A, Jeanrie, for Linda Jackson

COSTS ENDORSEMENT

[1]  Op April 11, 2007, T delivered Reasons for Judgment on an application by Michael Di
Biase secking an order declaring invalid the election of Linda Jackson for the office of Mayor of
Vaughan, He sought a new mayoral clection. In the alternative, he requested a full manual
recount or a recount of disputed ballots, all under the authority of the Municipal Elections Act
(MEA). Mr. D Biase brought a second application seeking judicial review of certain decisions
of the City clerk acting as Chief Electoral Officer, and claiming similar relief io that sought
under the MEA. The applications were heard together on April 3 end 4, 2007. Preliminary

motions were heard on Margh 28.

[2]  The applicant was successful in obtaining an order for a recount, including a manual
recount of 1656 ballots which were received by the vote tabulating machines (VTMs), but were

not counted for any candidate. He succeeded on ons of the alternate remedies requested in the



SEP-17-2007 18:07 SCJ JUDGES CHAMBERS 706 739 GBBG3 F.003-019

1

-2-

MEA application. Thc pnnc1pa] telief sought by hlm a.nd this was repeatedly emphasized
throughout the presentatlon on hehalf of the apphcant was the dcclarauon of invalidity and a
new clection for mayor. That relief was not granted because the onIy ground on which the
applicant was successfil on the evidence adduced ‘before me was the failure of the VIMs to
count the 1656 ovér and undet; voted ballots, or to return them for correction, as well as the
refusal of the clerk to allow a physical inspection of the ballots prior to the municipal recount. T
found that the computer programming resulted in a likely disenfranchisement of a significant
number of voters for the office of mayor, and that a recount would suffice to remedy the problem
because the ballots were all available. There was no evidentiary support for the other four
grounds advanced by the applicant on the MEA4 application nor for the grounds for the judicial

review application which, save for the refuisal of inspection of the 1656 votes, was dismissed.

[3]  The result of the ensuing recount following my decision was remarkably similar to the
results on election night and at the municipal recount ~ a plurality in favour of the respondent

Linda Jackson of 90 votes™

Vote Inerease Over Municipal

Recount Totals
L. Jackson 28,448 (+46)
M., Di Biassc 28,358 (+50)
{+96)

{4]  Therefore, 96 additional votes resulted from the last recount as a result of this court’s

order, but they were divided almost equally. Of course, before the recount it was not known and

! Elestion Night: Jackson, 28,396
. DiBiase, 28,306 .

Plurality, 90

First recounr: Jfackson, 28,402

Di Biase, 28,308; Plurality, 94
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-3

could ot have been predicted how many additional votes would arise for cach candidate fror
the 1656 votes not counted on election night. I found ﬂmt the number of potential ballots in
question vastly exceeded the plurality of the winner after the municipal recount, hence the need
for the second recount. Thete is no question that Mr. Di Biase was suceessful on a secondary
category of relief in the MEA application but in the end, he failed both in gaining a second

election and in winning the recount.

[5]  The evidential base for the two applications was similar, The judicial review application
relied on somewhat different grounds, but, because of the range of Mr.. Di Biase’s objections in
the MEA application, the evidential bage required for the judicial review application was within

the ambit of the evidence under the MEA application.
[6]  The applicant claims for fees and disbursements in the following amounts (without GST):

@) Prepatation, research and hearing of

application (partial indemmity): $201,369.50
@)  City’s motion to strike or summarily

dismiss the application (partial indemnity); $ 62,072.50
(i)  Post-hearing attendances for recount: $ 19,078.50
(iv)  For post-hearing matters and cost submissions

(partial indemnity): $ 4,129.50

Total fees claimed: $286,650.00
(v}  For dishursements: $ 85.594.76
Total | | $372,244.76

The item (iii) claim for substantial indemmnity costs on the recount is made against the City and

City clerk only. Items (i), (if), (iv) and (v) are claimed against all three respondents.
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-4-

{71 The respondent Linda Jackson secks costs against the applicant and/or the respondents
City of Vaughan and John Leach (the clerk) on a substaritial indemnity basis. Ma. Jackson’s
claim is broken down as follows: .

(8)  Preliminary matters regarding initial litigation

announced by the applicant’s then counsel,
conferences and telephone conference before

Shaughnessy J.: $2,730.00
(b)  Onthe municipal recount: $33,744.75
() On the two applications including
preliminary motions: $99,555.00
{d) Onfinal recount: $24,639.50
Total fees clajmed: $160,669.25
(&  For disbursements: 4.642.35
Total: $165,311.60

(8]  In the alternative, she claims on a partial indemnity basis the following for all but the

final recount:
For fees: $90,686.50
For disbursements; 4.642.39
Total: $95,328.89

Including item {d), Ms. Jackson’s alternate cost claim is $115, 326 for fees plus disbursements,

[91 The respondents City and the City clerk take the position that this is not an appropriate
case for a costs award and each party should bear their own costs. The following grounds are
cited in support of this position:

- (@) success was divided in respect of both the applicant Di Biase and the
respondent Jackson;
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(if)  the case raised two issues which were novel and of public importance;

(iily .where the two major contestants took opposite positions on the validity of
the election and the recount issues, the City did not have the option to
concede or settle the proceedings by agreeing to a new election or a
reconnt;

(iv)  the following factors of the civil rule on costs, Rule 57.01 apply to the
applicant’s conduct, deseribed as a “scattershot™ approach:

(¢) the conduct of any party that tended to ... lengthen unriecessarily the
duration of the proceeding,

(g) & party’s denial of or refusal to admit anything that should have been
admitted.
[10] On receiving the submissions, I directed that both Jackson and Di Biase bad the right to
respond to the briefs of the City and each other and that the City should respond to the cross-
claims on behalf of both Mr. Di Biase and Ms. Jackson, particularly as to quantum and the scale
of costs. I did not foreclose the City’s right to counter in reply the submissions on behalf of the

applicant or the respondent Ms, Jackson regarding entitlement to costs.
[11]1 Thavereceived written submissions from all parties, both their initial and reply briefs.

[12] I have no difficulty in reaching the conclusion, having considered all of the relevant
submissions, that both the applicant Michael Di Biasc and the respondent Linda Jackson are
entitled o costs. The judicial review application was, I find; a surplus proceeding which added
nothing substantial to the applicant’s position, the rclevant evidence, or the relief granted, No

party claimed costs due to the bringing of the judicial review application or its dismissal.
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[13] 1 found that an administrative decision made by the clerk to accept the restrictive
programming of the VTMs ran counter to his report to Council when the decision to rent the
VTMSs was before it.

In the clerk’s evidence by affidavit ot this application, no explanation whatever is

provided for his unilateral decision to accept programming of the machines so that

an over-voted ballot would not be retumed or replaced for a correction and would

1ot be counted as a vote.
This was the same official who, prior to the election, had reported to council favouring rental of
the machines on the grounds that the VIMs would return over-voted ballots to allow the voter 2n
opportunity to enter a valid ballot, thus saving otherwise lost votes. The elerk’s report to couneil
in favour of renting the VIMs in question was in line with the well known democratic principles
promoting enfranchisement of voters in Haig v. Canada [1993] 8.C.R. 995 (8.C.C.) at paras. 129
~ 131. It was the clerk’s turn away from his own reasoning and his ill-informed decision to
accept computers programmed to not count and hot return over or under voted ballots without
notice t0 voters which resulted in the court-ordered recount. Neither candidate was responsible
for that decision of the City and its chief administrative officcr, who then proceeded to
compound the problem by refusing the right of candidates’ representatives to view the actual
‘1656 ballots in question. The City could advance no explanation or authority to explain this
administrative decision.
[14]  Though the failure of the applicant on all but one of his several attacks on the election
result, including his principal attempt to invalidate the whole election, should properly affect the
quantuin of c-osts, it does not take away from his success on his altemate request for a recount

which the City and Jackson resisted throughout.
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[15] 1 do not see this case as one of divided result. The applicant succeeded on a secondary
request, and the City and City clerk failed to substantiate consistency with AMEA principle. The
application was sllowed to the extent of a recount by the VTMs and examination and rulings on
he 1656 missed ballots. Close to 100 of these were counted in the end, morc than Ms. JTackson’s
plurality. The major prelirminary motion, in time and impact if successful, was the motion by the
City for summary dismissal, on which the City was not successful. In fact, I found that the
rmotion was probably not appropriate in the circumstance of this case because of the tight time
resirictions in the MEA4 and the direction in subsection 83(5) that such applications are to be dealt

with suramarily in any event. I stated:

Therefore, the purpose of the summary disposition will be fulfilled, in any event,

with the added benefit to the public and the candidates that bona fide issues

clouds over a close election are aired and deliberated conditionally.
In my view, the costs sought by the applicant in regard to this motion are grossly excessive and 1
will deal with that in the course of my award. The application under the MEA succeeded in
obtaining a recount over the resistance of the City and City clerk supported by Ms. J ackson, and
in face of a filed and unnecessary motion by the City to dismiss summarily where summary
treatment was mandated in any event by statute.
[16] The law applied to this case was not novel. Neither was the involvement of VIMs and
their proé;rarmning issues, and the consonance of such programming with principles of law. This
case was well within the legal principles found in Haig v. Canada [1993] 5.CI1. No. 84,
Montgomery v. Balkissoon [1998] 0.J. No. 156% (Ont. C.A.) and Devine v. Scarborough [1995]
0.7. No. 511. This case provided a wider, more detailed set of Iegal and factual issues than the

prior cases. It resulted in a fully considered set of rules for the recount (attached as a schedule to

my ruling on the carrying out of the recount released on April 17, 2007), which I am surprised
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have not been published as a resource to mumicipal officials and lawyers facing judicially
ordered recounts in the future. They were developed from helpful submissions by counsel for all

parties. In any event, this is not a case for refusal of costs on the ground of nevelty of law,

[17] The City’s reliancé on the inappropriateness of its settling the matter is also not a reason
to deny costs to the candidates. In this case, the City took a strong posttion in opposition to the
application, inciuding any recount. [ raised the possibility of a recount myself prior to hearing
the application, but 1 was informed in no uncertain terms that the City saw no reason for one,
despite the knowing decision of the clerk (for which the City is responsible in law) to not see to

the proper programming of the VIMs as he himself had assured City Council,

[18] I will consider the conduct of the parties in respect of quantum issues. In view of the
qualified success of the MEA application over the respondents” strong opposition following
rejection of the preliminary dismissal motion, I do not see the applicant’s conduct as precluding

him from entitlement to costs.

[19] 1am informed that there.we:re offers to settle in this matter. On March 23, the applicant
offered to withdraw the application if a joini press rel-ease containing four statements proposed
by the applicant was issued by all parties, In a later letter, one of those statements was removed,
referring to the VIM programming as being contrary to rulings of the Supremc Court of Canada.
Neither version was accepted by the date of expiry of the offer, March 27, 2007. The respondent
Jackson’s offer before the hearing, 1 am told, was a proposal involving withdrawal of the
application without costs. Finally, on March 27, 2007, the applicant presented another offer to
settle, again requidng a joint press release in¢luding an admission that the use of the VIMs

resulted in irregularitics regarding the counting of ballots.
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[20] The respondent City does not agree with the portrayal of the settlement proposals by the
applicant. First, as to the March 23 proposal, counsel for the City submits that it wounld have
“had the Municipality and its clerk declaring that the opemtion of the vote tabulators
disenfranchised 4 significant number of votets, going far beyond the range of legitimate issues as
nltimately determined by this Honourable Court.” The City was ready to accept other
paragraphs of the March 23 proposal. The offending clause stated, “The calibration of these vote
tabulators cansed an unfortunate occurrence whereby a significant number of voters were

disenfranchised.”

[21] T agree with and accept the City’s submission in regard to the March 23 offer, This
clanse, coupled with the following clause of the applicant’s proposal, if accepted in their
generality, would have cast a huge shadow of doubt and uncertainty over the entire municipal
election and not only for the office of mayor. In the end, the court found that 1656 ballots
reguired manuall checking and a recount of all ballots cast for mayor by the machines was
warranted. The recount remedied the only problem found by the court and in the end no one was
disenfranchised. The City could not have accepted the March 23 proposal and satisfy its citizens
that the chief city official on conngil, 1.e. the mayor, as well as others who succeeded on the same

ballots, would have the political, dernocratic and moral authority to act in that capacity.

[22] As for the March 27 proposal, I have severe doubts as to its bona fide nature. 1t was put
forward with an expiry date one day later, at 5:00 p.m, on March 28. ‘T can understand perfectly
well that it was unrealistic fo expect the City Council to be called and to consider that proposal
within such a short time period. An exfension of one day was sought and was not granted by the

appl-icant. No explanation for this refusal was given in reply by the applicant. I do not consider
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the March 27 oifer to be a bora fide attempt to settle this matter or to be a Rule 49 offer, carrying

the costs consequences flowing from if.

The Applicant Michael Di Biase

[23] The applicant asks for costs of the court proceedings on a partial indemnity basis. Only
for the rccount itself does the applicant seek costs on a substantial indemnity scale. The
applicant seeks costs against the City, City clerk and/or Ms. Jackson in regard fo the court

ptoccedings.

[24] As to the applicant’s claim for costs against the respondent Linda Jackson, I se¢ no basis
in law or fact for this request. I found that the recount resulted from the following decisions of
the City clerk:

@ “to accept programming of the machines so that an over-vote would not be
returned or replaced for a correction and would not be counted as a vote”,
despite his earlier report to council that the VTMs should be uscd because
it “returns the ballot to the poll worker ... and the voter is then given the
chance to vote on another ballot™;

(i)  to set a minkmum threshold for a vote to count for a ¢candidate arbitrarily,
without consideration of the importance of enfranchising voters and
without graphic notice to voters that their votes would not count if less
than 10% of the designated voting space was used; and

(iif) to refuse to allow inspection by candidates’ representatives of the 1656
ballots in question. :

[25] ‘The applicant has failed to show any reason to award costs against the respondent Linda
Jackson. Her counsel supported the City’s unsuccessful motion to dismiss summarily, it is true;
however, she did not bring that motion and her counsel did not delay or extend proceedings in
making his very brief submissions in support of the City. Throughout each step of the election

and recount process, Ms. Jackson was the successful party. Tt was not due to any action within
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her responsibility or authority that the applicant’s alternative request for a recount was granted.
The applicant’s principal request to invalidate the election was refused. Ms, Jackson had

understandably, and on solid grounds, opposed that request.

[26] The applicant’s request for costs against the City and City clerk on a partial indemnity
basis on the MEA application and related court proceedings, and for the recouttt on 2 substantial
indemnity basis, is granted, subject to reduction on two grounds. First, as can be seen from the
large discrepancy between the claims by both mayoral candidates on a relatively complex two to .
three day hearing, the costs claimed by the applican't are beyond reason, beyond other parties’
legitimate expectations and obviously excessive. Second, in my ruling on the City"s motion to
dismniss, I made the following statement which was directed to the applicant quite specifically,
That direction was that he should consider carefilly proceeding on grounds being relied on by
him that had little or no evidentiary support. As the motion was preliminary, it was not possible
for me to go beyond tuling that there appeared to be some evidence on one particular issue.
However, the applicant had full knowledge of his case well before the hearing. My direction

read as follows:

T should add that while I have not discarded as an issue the final one mentioned
(discriminatory conduct against Jewish voters in locating polling stations), it, as
well as the alleged irregularitics arising from paper and ballot jams, may well be
answered by the City's material, However, on a summary motion such as this, I
go no further except to remind the applicant to consider carefully what he asks for
ou the hearing of the application and the cowrt’s jurisdiction to award costs for
protracting proceedings unnecessarily.

[27] The applicant’s counsel proceeded to maintain his request to invalidate the entire election
and to order 2 new election for mayor, and fo rely on several grounds for which, in the end, there

was ¢learly no evidentiary support. In doing 50, he caused the respondents to expend time before
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and after the court’s warning to answer those complaints. The same state of affairs should have
been evident to the applicant prior to the cross-examinations when he knew, or should have

known, that all but one ground lacked support in the cvidence,

[28] In relation to the voter identity and polling location issues, the applicant’s conduct in
proceeding on them in order to fulfill kis aim of invalidating the election was close to frivolous.
On the voter identify issue, I found there to be no cvidence to support it. Only one person gave
evidence in support and that evidence was answered by the respondents. There was no evidence
of any voter having been deprived of the vote for lack of proof of identity. As to the allegation
of discriminatory location of polling stations, the-applicant proceeded to press this most scrious

charge despite the fact that he based it on information from two individuais, both of whom he

knew to have refused to attend to be cross-examined by the counsel for the other parties, Their
evidence could thersfore not be used to support the application. The only other evidence
founded by the applicant was from one rabbi, whose gvidence was at best contradictory and at
worst valueless. No one was required to enter a “House of Worship™ of any religious institution

in order to vote,

[29] The other ground which was unsuccessful related to ballots and paper jams. Again, the
applicant’s evidence failed to show anything more than that problems did occur, but they werc
dealt with without loss of any vote. In the case of paper and ballot jams, the applicant’s evidence
simply ignored that it was the memory cards in the machines which held the vote count and no
evidence was produced to question the accuracy of those memory cards, or to show the loss of

any ballots as a result of any ballot or paper jam.
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[30] TInmy view, this procecding was unnccessarily protracted both at the evidential stage and
at the hearing by the applicant’s refusal to desist from what he had threatened to attempt before
the municipal recount, that is, to somchow void the clection and secure another electoral
opportunity for himself, The problem was that from st Jeast two menths after the election, when
his evidence supporting the votet-diserimination ground was known to have disappeared, and the
lack of evidence on all but the computer-programming ground would reasonably have been clear,
the applicant simply lacked a case for anything but a limited recount, That the applicant himself
was aware of his problem is apparent from his failure to bring forward an immediate application
to void the election as he said (through his initial counsel} that he would. In fact, after putting
forward that suggestion, he participated fully in the municipal recount of an election result that
he was a.llleging was ivalid. The City and the clerk, as well as Ms. Jackson, did oppose further
inspection of the affected ballots and any further recount. In these circumstances, the City and
its taxpayers rightly should pay a portion of the applicant’s costs on the application, but not the

full request.

[311 First, regarding the court-ordered recount, the applicant shall recover from the City his
costs on a substantial indemmity basis in the amount sought, $20,000. 1 will deal with the City's

objection to an award of costs for the recount later.

[32] Second, as to the costs of the applicant up to and including the cross-examinations, I am,
of com."e,.aware that commencement of a proceeding including all interviews and organizing of
evidence is more costly than responding on much the same body of evidence. I see no reason for
more than one counsel on the cross-examinations and the amount claimed is grossly excessive,

well beyond the legitimate expectations of the respondents and bounds of fairness. A significant
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portion results from the scorched earth attempt by the applicant to fry to substantiate his primary
aim of invalidating the entire clection on any ground and from duplication of work. The

applicant shall have costs on a partial indemmity basis of $50,000, not the $128,000 claired.

[33] Regarding preparation and hearing of the motion to strike and hearing of the application,

the applicant requests the following:

J. Ayres (171.5 hours) $ 60,025
S. Makuch (101.4 hours) $ 35,490
N. Auty (116.6 hours) $26.235
3. Leisk (6.4 hours) £ 1,880
A Hamilton (1.2 howurs) § 270
Law Clerks $§ 60
$123,%60
For legal research 3 7.098
Total $131,058

[34] Inmy view, the applicant proceeded to protracﬁ the proceedings after the preparation and
pleading phase by contimiing his groundless quest for & declaration invalidating the clection and
by his scattershot approach and refusal to admit or concede any ground, however unsupported it
was (Rule 57.01 (e) and (g)). In addition, the costs requested on.the City’s motion are simply
beyond reasonable expectations and well beyond what is fair and reasonable in all the
circumstances. The preparation and hearing time for all parties was unnecessarily extended and
wnnecessarily costly. The applicant’s costs in this respect shall be reduced by two-thirds.
Therefore, for fees on the unsuccessful City motion to strike and on the hearng of the

application, the applicant’s costs are fixed at $40,000 on a partial indemnity basis.

[35] The applicant’s post-hearing claim for costs submissions, correspondence and telephone,

and advice are granted, in the sum of $9,000 (rounded).
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[36] The disbursements are to a great extent ovvasioned by information required from the
VTM provider and for providing transcripts and records for the court. 1 will not allow the

$20,731.22 expense to Stamm Research as he was not qualified as an expert witness in the ficld

proposcd by counsel.

[37] Insummary, the applicant’s costs to be paid by the City are fixed as follows:

Preparation and cross-examinations: $ 50,000.00
Hearing (March 28, 29 for ruling on motion,

. April 3, 4, and 11 for judgment):” $ 40,000.00
Post hearing costs: $ 9,000.00
Recount: $ 20,000.00
Total fees: $119,000.00
Disbursements: $ 64,863.54
Total: $183,863.54

The Respondent Linda Jackson

[38] As counsel for Ms. Jackson submits, a review of the cases involving electoral issues
discloses that the court has sought to at least partially indemmify candidates for their legal
cxpenses. In some cases it has been on a substantial or full indemnity basis. As I bave found

regarding the applicant, the City reasonably would have expected such an order.

O ‘Donohue v. Sitva [1995] CanLIl 623 (Ont. C.AL);

Devine v. Secarborough (1995) O.J. No. 511 (0.C.J. (Prov. Div.));

Harris v. City of Ottawa (1994) 0.J. No. 3134 (Ont. Ct. Gen. Div.);

Janigan v. Harris (1989) 70 OR. (2d) 5 (H.C.).

1 sce no reason for an award of substantial indemmity costs in Ms. Jackson’s favour. It is well

known that candidates raise money for their campaigns, that they have a strong personal interest

in running, and that they stand to gain personal benefit. That said, I recognize that they also, of
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course, undertake a public duty for community benefit. Re Chapman et al (1986) 53 Q.R. (3d)
189 (Dist. Ct.), Janrigan v. Harrls, supra.,

[39] There was no specific criticism of the reasonablencss of this respondent’s Bill of Costs.
Tt was submitted by the City that a ceiling of $25,000 should be tmposed. This is simply not the
law, nor should I second-guess successfull counsel unless the number of compepsable hours is
grossly excessive. The overarching principles are those of fair and reasonable amount of costs
for the work required, considering the complexity of the proceeding and the reasomablc
expectations of the paxties. Minale v. Simms [2006] OJ. No. 603, citing Zesta Engineering
Limited v. Cloutier (2002) 21 C.CE.L, (3d) 161 (Ont. C.A.);, Stellarbridge Management Inc, v.
Magna Internationa! (Canada) Inc. (2004) 71 O.R. (3d) 763 (Ont. C.A.); Rule 57.01(1)(0.2) and

(0.B); Boucher v. Public Accountants Council (Ontario) (2004) O.J. No. 2634 (Ont. C.A)).
[401 Ms. Jackson’s costs are granted in the following amounts on a partial indemnity basis:

A.  The following shall be paid by the applicant Di Biase:

Preliminary correspondence, telephone mectings

re the applicant’s nofice to seek injunctive relief

on ground of invalidating election and attendance

on Shaughnessy J. (telephone conference): $ 1,820.

B. The following costs are to be paid by the respondents and City of Vaughan and the
clerk; ' .

Fees on application under 3MEA and Judicial Review Aet,
- Including pleadings, preparation, organization of evidence
and cross-exatinations, facta, prepavation for hearing and
hearing on March 28, 29 for ruling, April 3, 4 and 11 for
judgment, and Bill of Costs submissions: $66,370.00

Disbursements: : $ 4,642.39
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[4]]. As 1o the costs for the two recounts, Ms. Jackson was successful in both. Mr, Di Biase
- requesied costs as well for his participation in the court-ordered recount and I awarded them. It
is suggested by the City that the court lacks jurisdiction to award costs beyond the proceedings in
court, relying on Martini v. Toronte (City) [1990] 70 O.R. (2d) 637 (C.A.) where the Court of
Appeal varied a Divisional Court order by deleting from the cost order “the non-judicial
proceedings”, i.e. the recounts. No reason or analysis was provided to support this conclusion.
| In O'Donohue v. Sitva, supra, the Court of Appeal stated that the “appcal court judge is vested
with a "':Iiscretion and is entitled to determine to what extent the cosis should be paid by the
municipality.” In that case, the appeal court judge had awarded costs including costs of the

tecount which the Cowrt of Appeal did not see fit to vary for jurisdictional reasons.

[42] In the absence of a definitive statement based on some reasoned analysis from the Court
of Appeal in support of the City"s proposition and on review of the apparent difference in the
appellate precedents, I conclude that 1 have jurisdiction on an application under the MEA to
include a costs order in regard to the recount ordered by the court. It is a part of the legal
procedures, processes and remedies provided for under that Acr whereby a candidate can contest
an electoral r_f;sult and obtain from the cowurt a recount on proper grounds, and it is reasonable and

necessary that the candidates engage logal counsel for that purpose.

[43] For the court-ordered recount, the respondent Jackson shall have her costs of $24,639.50,

plus fees of $66,370, plus disbursements of $4,642.39.
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Conclusion

[44] It is ordered that the respondent City and City clerk are responsible for payment of the
costs 50 fixed in favour of the respondent Linda Jackson in the sum of $91,009.50 plus

disbursements of $4,642.39, a total of $95,651.89.
[45] Ttis ordered that the applicant shall pay Ms. Jackson’s costs fixed at $1,820.

[46] Ttis forther ordered that the City and City clerk shall pay the applicant®s costs fixed in the

sum of $119,000 plus dishursements of $64,863.54, totaling $183,863.54.

pripametr—F famo o .

HOWDEN J,
DATE: September 17, 2007
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'zax A &
Name of Candidate

REHE

Last Name First Name Middle Initial
DiBiase Michael 1
Mailing Address
SuitefUnit No. | Street No. Street Name
166 Riverview Avenue
CityTown Pravince Postal Cede
Woodbridge ON 1AL 2L6
Telephone No. {incl, ar¢a code) Fax No. Email Address
Business Home
416-358-0400 905-851-3558 dibiase@rogers.com
Name of office for which the candidate saught election Ward Name or No. (if any)
Local and Regional Councillor

Name of Municipality
City of Vaughan .

e R e e e e
1. My spending limit (as Issued by clerk)was - - = - = = - = « = 2 . aw .. I $ 152,650.9?'
2. Surplus (or deficil) from previous election - - - ~ « - - . . o . . Jee Note 1 |$ (2,120.00)]
3. Total contributions received (from Schedule ) - ~ ~ - = = - - -0 e v oLl L I$ 140,276.24 |
4. My tofal campalgn expenses that were subject to the spending limit were (framBoxC) =~ - - ‘ 8 121,289.36 |
5. My total campalgn expenses that were not subject fo the spending limlt were {(from BoxC) - - , $ 6,761.92 I
6. Tatalofall campaign expenses (fOMBOKC) - - - « = = = « = 2 2 2@ o = a2 o 4 . |$ 128,05 1.2?!
7. Eleclion campalgn surplus/deficlt from current election (ramBoxE) = - » = = = = « - - L$ 10, 104,951
8. Contributions refunded fo candidate or spouse (fromBoxE} - - - ~ = = = = - = - . . Ij; (10,104.96ﬂ
9. Amountpaldto clerk (FOMBOKE) = - = = = = = = = @ = @ o o m e e o o Ii I

9503 (2010/01)  © Queen's Printerfor Ontatio, 2010 Disparnible en frangals Pagetofd



MM
2010 | 09 |

INCOME
Candidate's surplus from Immediately preceding election released by the clerk + | $
Confributions from candidate - - - - = = = « = - - - - . o ... +1|3 32,426.24
Contributlons from spouse of candidate - - - - - - - - - - e - - 4|8
Allothercontributions - - - - - - - « - -« . L - o - oL oo +|3 107.850.00
Revenue from fund-ralsing functions not deemed a contribution
(from Sthedule 2, Partill} = = = = = = - - - & o 4 o .o 4oL .. +138
Interestincome - - - - ~ - - - 4 a e vl oo el L +1{§
Other (provide full details)
1. +18
2. +13
3. 8
Total Gampalgn Period Ingome = - - = - = - - - 4 L L L4 Lo ol aaa s = |8 140,276.24 |1
EXPENSES (Note: Include the value of contributions of goods and services}
Expenses Subject to Spending Limit
Adverlising - - - - = = < =« < - e o e e L Lo + 18 34,269.72
Bankcharges -~ - -~ - = = = = =« o - - oo oL Lol +1$ 140.00
Brochures - = = = « = v = oW L e oo e Lol s + |8 38,068.59
interestonfoan  « « - - - - - - - .- ..ol Ll L. +13
Inventory contributed to candidate’s campaign (Schedul@3) - - -~ - - - +13
Meetingshosted ~ - -~ - -~ = « = = = 4 o 0L oLl L L +18 15,570.60
. Nominafionflingfee~ - - - « - - - - - - -« o o o 0Ll +13
Officaexpenses - = = « « = = = = = v - = o o oo oo Lo +|$ 014,97
Phone andforInternet = - - - -~ -~ = =~ = - - - - - . Lo +18 2,711.50
Salaries and benefitsfhonoraria/professional fees - ~ - - - - « - - +13
Signg - - - - - e s e e s e e e s oL + |3 12,974.64
Gther {pravide full detaiis)
1. Insumance + |8 729.00
25 -Flyers & distribution + |8 11,613.51
3. Rent + |8 4,296.83
Subtotal « » « = 4 & - m - e e e Wl e L L =% 121,289.36 c2
Expenses Not Subject to Spending Limit
Accounlingand audit ~ - - = - - - - o - . oL oL oL L. + 18 2,260.00
Costs of fund-raising funclion (from Schedule 2, Pat V) ~ = - - - - - . +14%
Expenses related {o compllance audit - - - ~ - « - - - . - o o - +18
Expensas related {o confroverled elections -~ -~ - - - - ~ -« - - < . + |3
Expensasrefafedtorecounts - - - - = - -« o Lo Lo oL Lo +|3
Voting day party / appreciation roffees - « - - « = < - o - o o o . + L3 4,501.,92
Expenses related fo candidate's disabiiity (provide detgils)
1. $
2. + |3
3. + [
Other (provide fuil detalls)
1. + {3
2, +18
3. + 15
Subtotal -~ - - « ~ - = - 4~ e e i h e L oLl =18 6,761.92 C3
Total Campaign Perlod Expenses (C2)+{(C3) - - -~ - = - « - - - . . - L o . - .. = {3 128.051.28 |C4
Excess (Deflciency) of income over Expenses (G1)—{C4} ~ - « = - - - - = = 0 - - . . . =15 12,224.96
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SR

wabliitics asiatd December 31, 2010

Cash - - - - - - - - - v e e Lo e L + |3 14,484.96
Accounls recelvable -~ ~ - - - o .. oL ool oL L L +1$
Value of inventory retained (from Schedulad) =« = « « = = = - = « o w +18 90.00
Other {provida full details)
1. + |8
2, : + 18
3 + 1
TotalAssets - - - « - « « - - - - 4L Ll Ll L. = l$ 14,574.96 l
Liabilitles and Excess (Deflciency) of Income over Expenses
Accounts payable - ~ -~ - - -« - - - - - 4. w o . L o +[$ 4,330.00
Borrowings, overdraft - - - - « - - < - - 4oL .. L L Lo +18
Other (provide full details)
1. +1$
2, 3
3. + |3
Total Liabilitlas =~ « = = = = = = < c o 4 e e e e e ea ol =13 4,380.90 |

e e T T
Part | - Determination of Surplus or Deficit
Amount of excess {deflciency) of incame over expenses {(fromBoxGC) = = = = =« = = = 2 = - - - + |8 12,224.96 |E1
Deduct: Any deficit cariied forward by the candidate from immediately preceding election See Note 1

if the offices are with respact to the same jurisdiction - - - - - = = - - -2€€ oLe. Lis (2,120.00) |E2

Surplus {or deficit) for the campalgn period (E1) ~ (B2} - - =~ « - - - « w o w w o o o o« - - = |3 10,104,986
Deduct: Any refund of contributions to the candidate or spouse {only if there Is a surplus) - - - - « - -3 (10,104.96)
Totat Determination - - - » - - - - =« & 4w W Lo L L Ll L e e =% 0.00 |E3

Part [l - Disposition of Surplus

If ine E3 shows a surplus, the amount must be pald in frust, at the lime the financizal statements are fited, fo the municipal clerk who was
respohsible for the conduct of the election.

Surplus paid to the municipal ¢lerk of the municipality of

s e R e e e e e e
) N .
4 ILI e B E L __hr 8 t AS&E » 8 eandidate In the municipality of

V £ LG By o ‘\] » hereby declare ihat to the best of my knowledge and belief that these
financial statements and attached supporting schedules are true and comect.

Declared before (clerk or commissfoner)

inthe O—‘L-.l af- \JW‘I(\Q‘“

on {yyyy/mmidd) ot ! o) é"—f

A Dise

L

Slgratlre of Clerk or Commissioner - Signature of Candidate

Jor {84

\Ditey{in the Cleri’s Office (yyyy/mmv/dd)

Jeffrey A. Abrams -
JETE -+« Gity Clerk, City of Maughan
R A Commissloner, ste.

9503P {2010/01) Page3of8



Note 1

Deficit carried forward by the candidate from immediately
preceding election, if the offices are with respect to the same

jurisdiction. B (74,822.60)
Recovery of expenses as a result of the settlement of liabilities, from

immediately preceding election 54,938.31
Recount expenses, from immediately preceding election, paid by -

candidate 17,764.29

Deficit carried forward by the candidate ' . (2,120.00)
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THE CORPORATION OF THE CITY OF VAUGHAN 8
3

_ AND — 3
=

O

MICHAEL DI BIASE 5
[V}

Before Justice Peter J. Wright
Written Judgment following the Oral Ruling delivered in Court February 28, 2011

Mr. Tim Wilkin .....couveseeee Prosecutor for the Corporation of the City of Vaughan
Mr. Eric Gillespie & Mr. David M. HUmphrey ........cccconeervevserneas for the defendant Michael Di Biase
Wright J.:

The Democratic Process of Voting

1] The institutional, legal and cultural commitment to an open political process in
Canada was capped in 1982 by the adoption of the Canadian Charter of Rights and
Freedoms (Charter). Included in The Charter is a guarantee of the right of Canadian citizens

to vote in elections and to stand for office in those elections.

[2] The proclamation of The Charter marked a defining moment in our Canadian
history. Since 1982 courts in this country have consistently confirmed the right to vote and
the concurrent right to ensure that every vote is counted and that every vote and voter is

counted equally.



—

[3] To do so gnarantees the continuance in Canada of a “free and democratic society”,

which are the very words enshrined in our Canadian Charter of Rights and Freedoms.

The Costs of Elections

4] It is a matter of common sense and fundamental understanding that in our
democratic process of elections money received and spent prior to an election has clear
objectives: To assist the voters with election issues and to persuade voters to vote for candidates

in whom they have confidence to govern.

51 Equally so — it is a matter of common sense and fundamental understanding that
once the election passes and the votes cast are fixed and final, money received and spent in
post election activities to identify errors in the voting process has an entirely different

objective: to ensure that each vote is counted and that each vote and voter is counted equally.

Our Laws

[61 Our laws in Canada encourage and support these resolves in our democratic process.

Election Day November 13, 2006 — City of Vaughan

7 The events which occurred on Election Day on November 13, 2006 in the City of
Vaughan and more particularly the post election aftermath which followed for months
thereafter bring into sharp focus the democratic institution of the right to vote, to have those

votes count and to have those votes and voters count equally.

[8] On November 13, 2006, 58,806 residents in the City of Vaughan cast their votes for

Mayoral candidates Michael Di Biase or Linda Jackson. After the voting was complete the

2011 ONC.J 144 (CanLl)
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[12] It isalleged that Michael Di Biase expended money and received contributions in
relation to post election litigation costs in a manner that violated the Municipal Election Act
Ontario as amended Municipal Elections Act, 1996 S.0 1996, ¢32 (M.E.A.). The specifics of
these allegations are set out in counts 3 to 8 and count 20 of the information before this

court.

Position of the Parties

The Defendant

[13] The Defendant principally raises two (2) defences. The first defence proceeds on
the basis that Mr. Di Biase’s involvement in the post election re-count proceedings and
litigation was as a voter and not as a candidate. As such, the regulatory provisions of the M.

E. A. relating to the conduct of a candidate were not engaged by Mr. Di Biase. At its core the

defence asserts that the regulatory provisions in the M.E.A4. have no application to Mr. Di

Biase in the post election re-count litigation proceedings.

[14] The second defence proceeds through a review of each of the seven (7) charges Mr.
Di Biase faces under the M_E.4. and concludes that the prosecution has not proven that Mr.

Di Biase is guilty of any of the seven (7) charges.

The Prosecution

[15] The prosecution argues that Mr. Di Biase was a mayoral candidate in the 2006
Municipal Election in Vaughan as a candidate and not as a voter in the post election re-count
litigation proceedings that followed. As a candidate Mr. Di Biase’s conduct was governed by

the regulatory provisions of the M.E. 4. as it relates to candidates.

2011 ONCJ 144 {CanLIh
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[16] The prosecution rejects the notion that Mr. Di Biase’s involvement in the post

election re-count litigation proceedings was as a voter and not a candidate.

[17] The prosecution further asserts that the evidence established that Mr. Di Biase is
guilty of the seven (7) charges he faces under the M E.A. and rejects the defence arguments

to the contrary.

Ruling
[18] This case proceeded by way of an agreed statement of fact. It is the application of

the law to the agreed facts that is in issue. Thave carefully considered all of the evidence, the
law, and the very thoughtful submissions of counsel — each of whom I thank for the

professional manner in which they presented this case and assisted this court.

[19] For reasons which I will now articulate, I have concluded that either of the
defences advanced are sufficient to allow me to find the defendant, Michael Di Biase, not
guilty of all seven (7) charges against him, specifically counts 3,4, 5, 6, 7, 8, and 20 of the

information. All charges against Mr. Di Biase are dismissed.

Analysis
Introduction

[20] Mr. Di Biase is a teacher by profession. He has served as an elected official in the
City of Vaughan for a long period of time. In 1985 he was first elected councillor. In 1988
he was elected Regional Councillor. Tn 2002 he was appointed Mayor of the City of
Vaughan. In2003 he was elected Mayor of the City of Vaughan. In 2006 he was defeated by

Linda Jackson in the Mayoral race by 90 votes.

2011 ONCJ 144 (CanLil)



— 6 —

211 Two (2) re-counts followed the 2006 Mayoral Election. The second re-count was
conducted by Justice Howden of the Ontario Superior Court pursuant to a judicial order of
that court. Substantial costs were incurred in the post election litigation which lead to the re-
count order. It is the receipt and the expenditure of money by Mr. Di Biase in this post

election re-count litigation that is the subject of the charges before the court.

[22] Like anyone charged with an offence Mr. Di Biase is presumed to be innocent.
That presumption of innocence remained with Mr. Di Biase throughout the trial and could
only be displaced by evidence that established Mr. Di Biase’s guilt beyond a reasonable

doubt.

[23] In order to succeed on counts 3, 4, and 5 the prosecution must prove that the post

election litigation costs were “campaign expenses” under section 67 of the M.E.A.

[24] In order to succeed on count 6, 7 and 8 the prosecution must prove that the post
election funds received and used to offset the post election litigation costs were

“contributions™ under section 66 of the M.E . A.

[25] Central to the prosecution’s case is the requirement that Mr. Di Biase be found to
have been engaged in the post election litigation and its associated costs as a “candidate”

thereby invoking the regulatory provisions of section 66, 67 and 68 of the M.E. A.

[26] Mr. Di Biase asserts that he initiated and pursued his post election litigation as a
voter and not as a candidate. He further asserts that as a voter he is not bound by the
regulatory provisions of the M.E. 4. that would apply to a candidate. With these submissions

T agree.

2011 ONCJ 144 (CanLil}



Strict Inferpretation of the MLE. A.

[27] There is considerable ambiguity in the provisions of the ME 4. related to

“expenses” and to “contributions”.

[28] Even Mr. Wilkin, as prosecutor endorsed this notion when he remarked:

“....this M.E. 4. is not pretty legislation...”

and pointed out as well:
“...the M E.A.’s lack of detail creates problems...”

I agree with both of Mr. Wilkin’s observations.

[29] But the M.E. 4. is not just complicated and lacking in detail — it does create genuine

ambiguity ~ with multiple interpretations being possible.

[30] As an example the court costs of over 183,000 dollars ordered by Justice Howden
in the second re-count, to be paid by the City of Vaughan to Mr. Di Biase, only served to

underscore this ambiguity.

[31] To proceed against Mr. Di Biase in relation to count 5 the prosecution asserted
that the City of Vaughan’s payment of over 183,000 dollars in court costs — which were paid

directly to Cassels LLP constituted a payment of campaign “expenses”.

[32] Section 69 (1) (c) of the M.E.A. requires that payment for all “expenses” made
from the campaign be made from the campaign account yet here the City of Vaughan paid a
portion of those expenses — over 183,000 dollars to Cassels LLP directly, in the same manner

that the prosecution says Mr. Di Biase otherwise violated M.E. 4. in relation to the substance

2011 ONCJ 144 (CanLll)



of count 3.

[33] Surely the City of Vaughan would not have paid over 183,000 dollars directly to
Cassels LLP if it considered the payment to have been in respect of campaign “expenses” of
a candidate but rather would have paid those funds into the campaign account as required

under the M E.A.

[34] The manner in which the City of Vaughan paid over 183,000 dollars directly to
Cassels LLP would actually support rather than contradict Mr. Di Biase’s position asa voter
and would contradict rather than support the prosecution’s position that Mr. Di Biase was a

candidate in so far as “expenses™ and “contributions® are concerned in count 5.

[35] If there is ambiguity in relation to the provisions of the M.E. 4. in this regard that
ambiguity must be resolved in favour of Mr. Di Biase so as not to preclude his right as a
voter or the right of any voter to have access to the courts and to ensure the validity of the

election process and proper counting of votes.

[36] To interpret the M.E.4. otherwise would be in conflict with the well established
principles of strict interpretation. Morguard Properties v. City of Winnipeg, [1983]12 S.CR.

493; Berardinelli v. Ontario Housing Corporation [1997] 1 S.C.R. 275.

[37] In short, the general rule is this. In construing criminal and quasi — criminal
statutes they should, where there is uncertainty or ambiguity of meaning, be construed in

favour of, rather than against, a defendant Regina vs McIntosh [1995] 1 S.C.R. 686..

[38] The strict interpretations must apply in this case.

2011 ONCJ 144 {CanLlf)
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[39] Ireject the prosecution’s interpretation of the M.E. 4. which would, in effect, curtail
the right of a voter (who may have even been a candidate) to fund essential post election
litigation costs. Contrary to our democratic institution to ensure that all votes are counted
and that all votes are counted equally. It would impose impractical constraints on campaign
expenses and contributions and such restrictions would otherwise make it impossible for a
voter, who may have been a candidate, to fund the complex and very expensive litigation

called for in the M E.4. as undertaken by Mr. Di Biase.

[40] To accept the prosecution’s interpretation would be to deny a voter who was
candidate the very right otherwise given to all voters. Clearly that cannot be correct. The
right of voters - a vital aspect of our democratic process is engaged. If the legislature had
intended to deny a voter, who is also a candidate, the same rights available to a voter it would

have said so expressly. There is no such express restriction or restraint in the M.E.A.

[41] In reviewing the M.E.A. carefully I have concluded that a fair and balanced
interpretation of that legislation allows for just the type of assertion made by Mr. Di Biase

namely, that he proceeded in post election litigation as a voter and not as a candidate.

The Purposive Interpretation of M.E.A.
[42] The M E.A. must be interpreted “to give effect to its purpose and to achieve a

coherent result, not absurd results”, R. v. Bell Express Vu Limited Partnership [2002]2 S.C.R.

359.

[43] The legislative purposes central to this case are set out in section 58, 63 and 83 of

the M.E. A,

2011 ONCJ 144 (CanLli)
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[44] These are the sections of the M E.A. under which the post election litigation was

mnitiated by Mr. Di Biase.

[45] These are the sections of the M.E. 4. which provide a voter with access to the courts
to ensure the integrity of the electoral process. If there were any doubt about this purpose
one need look no further than the comments made by Justice Howden, when in ordering the

judicial re-count in this case he referred to Haig v. Canada, [1993] 2 S.C.R. 995;

“The right to vote is of fundamental importance to Canadians and our
Canadian democracy, Every effort should be made to interpret the statute
(M.E.A.) fo enfranchise the voter”, Di Biase v. City of Vaughan.

[46] If as the prosecution suggests, litigation seeking a re-count by Mr. Di Biase could
only be undertaken by him as a candidate and not a voter, it would offend a number of
constructs associated with the purposive interpretation of the ME.4. and the judicial

authority associated with that interpretation.

[47] Firstly, Mr. Di Biase as a candidate would have to have anticipated and then face

the reality of his litigation costs post election exceeding 500,000 dollars.

[48] Secondly, Mr. Di Biase as a candidate would then have to raise over 500,000
dollars from a minimum of 650 tiew contributors, all of whom would have to be prepared to
contribute the maximum allowable contribution of 750 dollars each and he would have to do

so in a very short period of time.

[49] It is a practical absurdity to suggest that post election litigation and the cost

associated with it could be funded in this fashion.

2011 ONCJ 144 (CanLil)
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[50} It is also an absurdity to suggest that the legislature intended that a wealthy
candidate, who was also a voter, would be free to fund such post election litigation on his
own. Whereas a candidate of more modest means, who is also a voter, such as Mr. Di Biase
would be caught by the restrictions applicable to candidates. The purpose ofthe M.E.A4. is té
ensure that every vote, properly cast in a very close election, be respected and that public
confidence in the electoral process be preserved. That is exactly what Mr. Di Biase didasa
voter. The judicial re-count confirmed Mr. Di Biase’s concern as a voter. Justice Howden
found that 104 voters had been improperly disenfranchised. This in an election decided by
only 90 votes. This was intolerable. While the judicial re-count did not change the outcome
of the vote, the post election litigation and costs which lead to the re-count clearly advanced
the underlying objectives and purposes of the M E.A. and went a considerable distance in
restoring confidence to protect the right to vote and to enfranchise the voters as Mr, Justice

Howden stated in his judgment when he ordered the re-count in this case.

Rule 5 — Extension

[51] Rule 5 of section 68 of the ME.4. allows a candidate to extend the campaign

period and access campaign surpluses to offset “expenses related to a re-count”.

[52] Rule 5 is permissive only and not mandatory.

[53] If Rule 5 had been engaged by Mr. Di Biase it could bring Mr. Di Biase under the
regulatory provisions of sections 66, 67, and 68 of the M E.A. as it relates to “expenses” and

“confributions” regarding the post election litigation costs that were incurred.

[54] Mr. Di Biase asserted that he extended the campaign period but under Rule 4 and

2011 ONCJ 144 (CanLi)
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not Rule 5. Rule 4 is designed to offset:

“A deficit at the time the election period would otherwise end.”

Mr. Di Biase has never asserted that he never engaged Rule 5 to extend the campaign period.

[55] While the prosecution initially argued that Mr. Di Biase did extend the campaign
period under Rule 5 — it resiled from that position at the end of the trial and agreed that Mr.
Di Biase had extended the campaign period under Rule 4 and not under Rule 5. Rule 5
speaks to re-count expenses. Rule 4 does not. Rule 4 speaks to deficits at the time the

election period ends.

[56] A proper interpretation of Rule 5 is that it has no application to the conduct of Mr.
Di Biase. He did not engage Rule 5. This interpretation buttresses my finding that Mr. Di

Biase incurred his post election expenses — not as a candidate — but as a voter.

Contributions, Expenses, Election Campaign and Election Compaien Period

[57] “Campaign contributions” are defined in sections 66 of the M.E.4. “Campaign
expenses” are defined in section 67 of the M.E. 4. “Election Campaign Period” is not defined
but is referred to in section 68 of the MEA. “Election Campaign” should be given its
ordinary dictionary definition as “the period before the election when candidates are
attempting to influence the voters and ending when the poles are closed” (Oxford Concise

Dictionary).

[58] The only provision in the M E.4. which specifically and statutorily permits for the

extension of the election campaign to allow a candidate access to surplus and/or an

2011 ONCJ 144 (CanLll)
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additional contribution to cover the cost of litigation after an election is over is Rule 5

contained within section 68.

[59] As noted earlier, Rule 5 can only be invoked by the candidate if he chooses to do

so. Mr. Di Biase did not and the prosecution agreed.

[60} Of significance there is no reference in the “campaign contribution” provisions of
section 66 of the M E.A. to include payments toward costs of post election litigation by a
candidate. The implied exclusionary rule would have required the Legislature to have said

so expressly in the M E. 4. if it intended so. It did not.

[61] The definition of “contributions™ in section 66 of the M.E.A. does not include
payments toward the cost of post election litigation initiated or pursued by a candidate after

Election Day.

[62] Finally, the M E.A. does not impose a requirement that a candidate, who incurs post
litigation expenses or costs, must extend his/her election campaign period so as to bring

those costs into the campaign expenses provision of the Act.

[63] It may be open to extend the definition of expenses to include “expenses related to
a re-count” and “expenses related to proceedings of a controvert election — section 837,
including the costs of a lawyer or scrutiniser, on a re-count for example. Such an extension
would, in short, be in relation to costs other than legal fees and disbursements incurred byan
unsuccessful candidate pursuing post election litigation costs but most certainly would not
apply to the costs of an unsuccessful candidate, who chooses to pursue court action in his

capacity as a voter, in relation to vote count irregularities, as Mr. Di Biase did.

2011 ONCJ 144 (CanlLil)
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[64] My findings in this regard are fortified by the fact that there is an absence of a
parallel extended definition in the “contributions” provisions of section 66 to that set out in
the “expense” provision of 67 of the M.E.A4. to show that the funding of such an “expense” is

not a “contribution”.

[65] The plain wording of section 67 ofthe M E. 4. is determinative. The definition of
campaign expenses section 67 (1) of the ME. 4. including the extended definition under
section 67 (2) of the M E. A. relates to costs incurred by a candidate “for use in his or her

election campaign®.

[66] Mr. Di Biase pursued his post election litigation in a capacity as a voter and not as
a candidate. The M.E.A. gave Mr. Di Biase the option to choose to treat his litigation costs as
expenses of a candidate by invoking Rule 5. He chose not to do so. Mr. Di Biase’s re-count
and controvert post election litigation costs do not therefore fall within the definition of
“campaign expenses” section 67 (1) of the M.E.A. or extended definition of “campaign
expenses” under section 67 (2) of the ME.A. The definition of campaign contributions in

section 66 relate to funds accepted by a candidate “for his or her election campaign”.

[67] Mr. Di Biase pursued his post election litigation as a voter and not as a candiﬁate.
The funds paid toward the post election litigation were all outside the ambit of the
contribution and expense provisions set out in sections 66 and 67 of the ME.A.

Return of Contributions as soon as Possible —Section 66 and 69 (1) (m) of the M.E.A. —
Counts 6 and 7

[68] In order to prove the offences set out in counts 6 and 7 the evidence must prove:
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1. The payments to Stamm Research were contributions under section
66 of the ME.A.;

2. Mr. Di Biase failed to return such contributions, namely 5,000
dollars, to Anacond Contracting Inc. which were paid to Stamm
Research on behalf of Mr, Di Biase (count 6) and 9,230 dollars to
Land Mark Consulting and Development Inc., which sums were
paid to Stamm Research on behalf of Mr. Di Biase (count 7).

“Contribution” — Section 66

69] I have already determined that Mr. Di Biase’s post election litigation costs were
incurred by him as a voter and not a candidate and that money received by Mr. Di Biase to
offset post election litigation expenses were similarly received by him as a voter and not a
candidate. I therefore find that the payments made by Anacond (count 6) and Land Mark

(count 7) were not “contributions”.

“As Soon As Possible” Section 69 (1) (m)

[70] The M.E.A. in section 69 (1) provides :

“A candidate shall ensure that a contribution of money made or received in
contravention of this Act is returned to the contributor as soon as possible
after the candidate becomes aware of the contravention®”.

[71] This case proceeded by way of an agreed upon statement of facts which set out the
evidence before this court. There is no evidence that anyone, including the defendant or the
City of Vaughan, demanded that Stamm recognize these payments as “contributions” and
that Stamm return them to Anacond and Land Mark. There is no evidence suggesting and no
reason to believe that Stamm would have simply returned these payments if requested to do

s0. The agreed statement of facts provide that on or about November 4, 2008, the amounts
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paid by Anacond and Land Mark were repaid by Di Biase rather than returned by Stamm.
There is no evidence to suggest that Di Biase was in a position to return or repay those

amounts before then.

[72] The evidence respecting Mr. Di Biase’s campaign finances is found in the various
financial statements filed by Mr. Di Biase. Those financial statements show that during the

material times his campaign finances were in a deficit position.

[73] The alleged over contribution was received directly by Stamm Research an entity

over which there is no evidence Mr. Di Biase exercised any control.

[74] I adopt the reasoning of Justice Culver in Chapman v. Hamilton City where he
articulated the test for determining whether and over contribution has been returned as soon

as possible for purposes of section 96 (1) (m) of the M.E.A4. in these words:

“In my view, “as soon as possible” has a different meaning than
“immediately” or “forthwith”. In my view the term must be viewed in
relation to the thing that is required to be done, and may vary from
circumstance to circumstance.”

[75] In each case therefore “as soon as possible” depends upon the facts.

[76] There is no evidence that Mr. Di Biase failed to return the alleged over

contributions as soon as possible.

Limitation Issues — Counts 3, 5, and 20

[77] The Municipal Elections Act provides in section 92 (4):

“no prosecution for a contravention of any of sections 69 to 79 shall be
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commenced more than one (1) year after the facts on which it is based first
came to the informant’s knowledge”.
[78] Mr. Di Biase faces three (3) charges that engage the one (1) year limitation

provisions of section 92 (4), namely, count 3, count 5 and count 20 set out in the information.

[79] It is agreed by counsel that the informant is the City of Vaughan council.

[80] The charges set out in counts 3, 5, and 20 were laid and the prosecution of these
charges commenced September 3,2009. The real issue is the date the facts upon which the

prosecution related to these three (3) charges first came to the knowledge of the informant.

[81] The defence says that date was April 23, 2008 which would place the
commencement of the prosecution outside the one (1) year limitation. The prosecution says
the date was May 25, 2009 following receipt of a compliance audit report, which would

place the commencement of the prosecution inside the one (1) year limitation.

[82] The information necessary to be available to the informant must reasonably be, and
is expected to be, accurate and reliable and constitute essential and material averments
(Reginav. Fingold, [1999] 0.J.No. 369 (Gen. Div.). Once reasonably reliable information
bas come to light to the knowledge of the informant within the limitation period, an mnquiry
to check out and confirm the credible and persuasive nature of the information and
knowledge regarding the contravention and perpetrator may be carried out. The inquiry must

occur within the limitation period as must the commencement of the charges.

[83] Here the facts upon which the charges set out in counts 3, 5, and 8 first came to the

mformant’s knowledge — April 23, 2008. The facts came in the form of sworn financial
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statements and court proceedings in which the City of Vaughan participated directly. Indeed,
they were subsequently admitted as part of the agreed statement of facts. Alone they
provided trustworthy, reliable and a complete basis for constituting the knowledge necessary
to trigger the one (1) year limitation period set out in section 92 (4) of the M.E.4. The fact
that the City of Vaughan decided to conduct further investigations and to obtain a compliance
report - which they received May 25, 2009 — cannot be used as a ground for delaying the
commencement of the limitation period (Regina v. Fingold, supra ; also St. Germain v.

Bussen, {2008] O.J. No. 408 (S.C.J).

[84] Indeed, the agreed statements of facts herein provide that the compliance audit
report confirmed the accuracy of all the information and knowledge known to the informant,

the City of Vaughan council, April 23, 2008.

[85] Section 92 (4) makes no reference to steps which must be taken under the ME.4. —
such as obtaining a compliance audit report — as a condition of qualification for the
requirement to commence an action within the one (1) year period prescribed by section 92
(4) for those offences specified and which in this case involve offences set out in counts 3, 5,
and 20. Noris there any provision in the M.E.4. which would allow. for or permit a form of
judicial exemption to stop the limitation clock from running as suggested, by the
prosecution, so that the charging body, The City of Vaughan, could obtain an Auditor’s

Compliance Report.

[86] To suspend the limitation period of one (1) year set out in section 92 (4) of the
ME. 4. while awaiting receipt of an Auditor’s Compliance Report in the circumstances of

this case, when there was reliable trustworthy facts upon which the prosecution was based
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that first came to the knowledge of the informant sixteen and a half months before action is

commenced does not comport with the integrity of section 92 (4) of the M E. 4.

[87] Suspending the limitation periods for an indefinite period would have the effect of
creating serious prejudice to the candidate, electorate and the electors and could undermine
confidence in the electoral system as investigations and charges remained unresolved while

candidates and voters faced the prospect of going to the polls again in the unsettled state.

[88] The limitation provisions of section 92 (4) do operate here and the prosecution of
counts 3, 5, and 20 are statute barred as having been commenced more than one (1) year after

the facts upon which they were based first came to the informant’s knowledge.

Conclusion

[89] For reasons given, I find Mr. Di Biase not guilty on counts 3, 4, 5, 6, 7, 8 and 20

and all those charges against him are dismissed.
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ONTARIO COURT OF JUSTICE 1 Nis is exhibit _3:__ to the

(Central East Region) Affidavit/Declaration of
Aat funny o ___SWorn
before me thig _L
day of
BETWEEN: S Y .
THE CORPORATION OF THE CITY OF VAUGHAN
Respondent
and
LINDA D. JACKSON
Applicant/Accused

-

RULING WITH RESPECT TO THE $.92(4) LIMITATION UNDER THE MEA

Counsel for the City of Vaughan Mr. Timothy Wilkin
Counsel for the Defence Mr. Morris Manning Q.C.

KENKFEL J.

Introduction

1. Ms. Jackson is charged with 40 counts alleging contraventions of the Municipal
Elections Act 8.0. 1996 ¢.32 (MEA) in relation fo campaign financing.

2. Ms. Jackson submits that the proceedings against her were commenced outside the
limitation period set in 5.92(4) of the MEA. She applies to have the Information quashed

or the proceedings stayed.

3. At that time Section 92(4) of the MEA contained a one year limitation period for
prosecutions in relation to alleged contraventions of sections 69 to 79. The Act (since
amended) barred proceedings commenced “more than one year affer the facts on which it
is based first came to the informant’s knowledge.” (emphasis added)

4. The central issue in this application is: When do facts “first come to an informant’s
knowiedge” within the meaning of that section? The applicant submits that the facts on



which these charges are based first came to the knowledge of the City of Vaughan
Council at the time they received a detailed affidavit of complaint from a resident. The
City submits that it’s not until the complaint was investigated by an auditor and a
compliance audit submitted to Council that the facts on which the charges were based
could be said to have come to Council’s knowledge within the meaning of 5.92(4).

Chronology

5. Date Event

November 13, 2006 Ms. Jackson elected Mayor of the City of Vaughan.

April 2, 2007 Ms. Jackson’s campaign financial statement and auditor’s
report was filed by M. Campese.

May 14, 2007 Two residents of the City of Vaughan filed a detailed
application to the city clerk pursuant to 5.81 of the MEA
secking a compliance andit of Ms. Jackson’s campaign
finances.

May 22, 2007 Council for the City of Vaughan (Council) deferred
consideration of the compliance audit noting that Ms.
Jackson had given notice under s.68(1)(5) of the MEA that
she would file a supplementary report. '

December 31, 2007 Time provided by s.68 MEA to file a supplementary report
expired.

February 19, 2008 Madam Justice Favret of the Ontario Court of Justice

+ allowed the resident’s appeal and ordered a compliance
audit pursuant to s.81 of the MEA.

March 28, 2008 The same two residents made a second application to
Vaughan for a compliance audit including forther
information from the supplementary statements filed.

March 31, 2008 Vaughan Council appointed an auditor and directed a
compliance audit,

June 18, 2008 Council received the compliance audit report confirming
apparent contraventions of the MEA.

June 24, 2008 Council passed Bylaw No.205-2008 retaining legal counsel

to act as prosecutor and instructing counsel to prosecute
Ms. Jackson for alleged breaches of the MEA.



August 29. 2008 Ms. Jackson brought an application in the Superior Court of
Justice to inter alia quash the bylaws authorizing the
prosecution.

March 11, 2009 Mr. Justice Lauwers of the Superior Court of Justice
dismissed Ms. Jackson’s application.

April 17, 2009 The Information was sworn.
Analysis

6. Both parties agree that the prosecution bears the burden of proving compliance with
the statutory limitation beyond a reasonable doubt.

7. Both parties agree that the true informant for the purpose of 8.92(4) is the Council for
the City of Vaughan.

8. The applicant submits that there are three points where the facts on which the
proceedings were based could reasonably be considered to have “come to the knowledge”
of Council: '

e April 2, 2007 when the Applicant filed her financial statement and
auditor’s report dated April 2, 2007 for the period ending December 31,
2006.

 May 14", 2007 when two residents of the City of Vaughan filed a detailed
application to the city clerk pursuant to 5.81 of the MEA seeking a
compliance audit of Ms. Jackson’s campaign finances.

* March 28, 2008 when the same residents made a second application for a
compliance audit

9. The applicant submits that the words in section 92(4) should be given their plain
meaning. The information upon which the charges were based was first brought to the
attention of Council in May of 2007. By March of 2008 Council had received detailed
complaints regarding both the initial and supplementary financial statements. Council
did not decide whether to act on those complaints until ordered to do so by the Ontario
Court of Justice. While the audit process was completed quickly once ordered, it’s the
Respondent’s position that by the time Council passed a bylaw authorizing that charges
be laid on June 24, 2008 they were already out of time.

10. The Respondent submits that the MEA sets out a multi-step code of procedure in s.81
dealing with complaints regarding candidate’s campaign finances. Council may
commence legal proceedings only after receiving and considering the results of 2
compliance audit ordered under that section. Council did not receive the necessary
information until Fune 18%, 2008 and the Information was sworn within a year of that
date.



FloIn R v Fingold [1999] O No.369 (GenDiv) Justice Keenan considered a limitation
period under the provincial Securities Act with identical wording:

No proceedings under this Part shall be commenced in a court more than one year
after the facts upon which the proceedings are based first came to the knowledge
of the Commission.

12. With respect to what constitutes “facts” in this context, His Honour found at para.56:

I agree that “facts” must mean more than mere rumour or gossip ... It must be
information obtained by an identifiable source which might reasonably be
expected to have such information and obtained in circumstances which would
tend to support the accuracy and reliability of the information given. Similarily
“knowledge” does not require proof or verification to constitute knowledge ...
One cannot deny knowledge when information under oath supported by
documentary evidence by a person who has firsthand knowledge is received.

13. In this case a Vaughan resident filed a sworn affidavit alleging that there were
reasonable grounds to believe that there had been multiple contraventions of the
Municipal Elections Act. The complaint was very detailed alleging specific breaches of
campaign financing rules as shown in publicly filed financial statements. This went far
beyond mere rumour or gossip and is precisely the kind of evidence Justice Keenan
identified in Fingold . Many of the allegations made in the original affidavit now are the
subject of charges before the court.

14. The respondent submits that under the MEA a complaint triggers the five stage
statutory audit procedure set out by the Court of Appeal in Jackson v. Vaughan [2010] OJ
No.588 at para.28:

1. Where an application for a compliance audit is made, council must consider the
application within 30 days and decide whether to to grant or reject it ... s.81(11)

2. If council refuses an application for a compliance audit, the applicant can appeal
to the Ontario Court of Justice 5.81(3.3)

3. ... The auditor must promptly conduct an audit ... 5.81(6)

4. The council must consider the compliance report within 30 days of receiving it
and determine whether to commence legal proceedings against the candidate
5.81(10) ...

5. The last stage is the legal proceeding itself ....

15. The respondent submits that it’s not until that investigative process is complete that
council can be said to have knowledge of the facts on which the proceeding 1s based.
They submit that the one year limitation begins at that point. '



I6. In my view this argument was rejected in Fingold at paras. 39 to 61

... In order fo trigger the commencement of the limitation period, it is not
necessary that the Commission have acquired all the details of evidence and the
particulars that are to be introduced in evidence at trial.

The limitation period ... is a one year period during which the Commission must
investigate and determine that there is sufficient evidence of the commission of an
offence to justify prosecution. The Commission must analyse and verify the
original information and determine whether there is sufficient credibie and cogent
evidence to justify a prosecution ...

The process of evidence gathering, verification and analysis is to take place
during the limitation period. That process is not to be used as any ground for
delaying the commencement of the limitation period which is to be objectively
viewed as the point at which information of sufficient cogency to amount to the
Jacts upon which the prosecution is based first came to the knowledge of the
Commission. (emphasis added)

17. If the Respondent is correct that council did not have knowledge of the facts on which
the proceedings were based until the compliance audit was considered then there would
be no time limit to the investigative phase other than the s.81(6) requirement that the
auditor act promptly. If the one year limitation started at the end of that process then it
would be rendered largely redundant by the 5.81(10) requirement that council decide
within 30 days of the receipt of the report whether or not to commence legal proceedings.

18. There is nothing about the procedure under the MEA that requires the limitation
provision as it then was to be interpreted so differently from the identically worded
provision in the provincial Securities Act at the time of the Fingold case. On the _
contrary, in my view the Fingold interpretation is consistent with other MEA provisions
and consistent with the purpose of the legislation.

19. This intepretation of the 92(4) limitation provision is consistent with Justice Wright’s
ruling on the same issue in The Corporation of the City of Vaughan v. DiBiase (OChH
delivered orally February 28, 2011, writien reasons released today March 4, 2011.

20. I disagree with the Respondent that interpreting the one year time limit as running
from the receipt of cogent facts is unworkable and leaves a council with insufficient time
to act. Upon receipt of the complaining affidavit Council was required to decide whether
to grant or reject the application within 30 days. We know that the compliance audit took
less than three months. Council then had 30 days in which to consider the compliance
audit, obtain legal advice and decide whether to commence legal proceedings.
Interpreting the 12 month limitation period as was done in Fingold leaves ample time for
the completion of the various investigative steps required under the MEA set out in
para.14 above.



21. The Respondent advises that in other similar proceedings compliance audits have
taken over a year. It’s not plain though whether that indicates a problem with a one year
limitation or whether it shows the dangers of considering the investigative phase to be
unrestricted by the limitation period. Even ifit is the former, the fact that the limitation
period now in 5.94.2 of the MEA has been extended to 4 years does not assist in the
interpretation of the original provision. '

22. I agree with the Respondent that the filing of the financial statements did not start the
limitation clock. Fingold requires actual knowledge by council, not constructive
knowledge and it wasn’t until a resident analyzed those documents and provided a
detailed affidavit that council was notified of apparent contraventions.

23. The affidavit secking a compliance audit was supported by references to publicly
filed financial statements and audits, It was cogent and detailed evidence which alerted
Council to apparent contraventions of the MEA in relation to Ms. Jackson’s campaign
finances. I find that the limitation period with respect to all of these matters began at that
point. While Council was required to follow the investigative process set out in the MFEA,
had Council acted in accordance with their statutory duty there was ample time for that
process to take place. As Justice Keenan noted in Fingold, the fact that an investigative
process follows tlie receipt of such a complaint cannot be used as a ground for delaying
the start of the limitation period.

24. Vaughan City Council did not act on the May 2007 application for a compliance audit
within 30 days as required under the MEA. Nothing was done in that regard until a
compliance audit was ordered by the Ontario Court of Justice on February 19, 2008.
Council appointed an auditor on March 31, 2008 in relation to both complaints. That
failure to act in accordance with the provisions of the MEA appears to be the kind of
unnecessary delay to which the limitation period is addressed.

25. Although council received the auditor’s report June 18 2008 no charges were laid in
relation to the apparent contraventions identified until April 17, 2009, almost two years
after the matter was brought to the attention of Council. .

Conclusion

26. I find that the prosecution has failed to prove compliance with the statutory limitation
period set out in the Municipal Elections Act for the period in question.

27. Accordingly, these proceedings are statute barred. The Information before the court
must be quashed and proceedings stayed,
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