COMMITTEE OF THE WHOLE JUNE 21, 2004

REVISED MUNICIPAL ACCESS AGREEMENTS (MAA)

Recommendation

The Commissioner of Engineering and Public Works in consultation with the Director of Legal
Services recommends that:

1. That the subject report be received as information.

2. That a bylaw be enacted to authorize execution of a standard form Municipal Access
Agreement with Telecommunications (Utility) Companies, in a form satisfactory to the
Commissioner of Engineering and Public Works and the City Solicitor.

Purpose

To inform Council of the status of discussions of Area Municipal partners from the York Durham
Utility Coordination Group (YDUCG) involved in drafting a standard form Municipal Access
Agreement (the “MAA”) and to obtain Council approval for execution of the standard form
approval. This document is to be used as the foundation for all private utilities requesting to
install and operate facilities within public rights-of-ways.

Background

On April 14, 2003 council enacted By-law No. 128-2003 authorizing a form of Municipal Access
Agreement (revised) for execution by the City and Utility Companies.

In 2000, the YDUCG was formed to discuss and review approval procedures and operating
practices related to public and private utility companies conducting business and specifically
installing their “plant” within public lands, more precisely, municipal road allowances and rights-of-
way.

Out of this, a group representing some nineteen municipalities including both upper and lower tier
jurisdictions, created a standard operating procedures manual (reference: YDUCG Model Utility
Procedures Manual, May 2003) which is being promoted as “the guideline” to be used by Utilities
and Municipalities alike in administering the various aspects of utility installations, involving such
areas as design, approvals, records and cost recovery.

The two-volume manual is rooted in the FCM principles endorsed supporting telecommunications’
(utility) installations within public rights-of way. In short;

1. Municipalities must have the right to manage the use of rights-of-way.
Municipalities must recover all costs associated with administration related to the
occupancy and use of rights-of-way.

3. Municipalities must not be responsible for the costs associated with relocating
telecommunications facilities (utilities).

4, Municipalities must not be held responsible for any losses associated with disruption of
telecommunication (utility) services or damage to their plant.

5. Municipalities must receive compensation for the use of rights-of-way by

telecommunications’ (utility) providers.

Disagreement has arisen between the Municipalities (Owners) and Utilities (Service Providers),
particularly related to principle 5, Compensation. The principles were tested in a landmark case,
Ledcor Inc. versus North Vancouver. The final ruling was available in the Fall of 2003 from the
Canadian Radio Telecommunications Commission (CRTC) as the governing agency having
jurisdiction. While not entirely supporting the Municipalities’ position it did allow for certain rights



to prevail and provided “guiding principles” to be considered for parties contemplating such
works. The decision acted as the catalyst for both Telecommunications (telephone and cable tv)
companies and Municipalities to formally initiate the process to draft an MAA document.

Since that time the Region of Durham and Region of York, through the Utility Coordination Group,
have taken lead roles in facilitating numerous meetings with all stakeholders including both Area
Municipalities and Ultilities alike. The consultation process has been extensive in both time and
resources involving Engineering, Finance and Legal staff input from both sides. The DRAFT
document produced, Municipal Access Agreement for Telecommunication Providers’ (see
Attachment No. 1) is the culmination of these efforts and is presently in a form acceptable to the
YDUCG. The document is now in circulation to the Telecommunications’ Group for their final
comments as well as being reviewed by an independent Solicitor with background experience in
MAAs and similar such undertakings that has been engaged by YDUCG. Our steering committee
anticipates with closing revisions that the DRAFT form of Agreement should be finalized and
available for individual member Municipalities’ use in the summer, 2004.

The formalization of this process will bring direction to the Municipal Consent approval and Road
Occupancy permitting functions now resident in the Engineering and Public Works Department
through the newly created Utility Coordinator position. Revenues, based on the City’s Fees and
Charges By-law should be realized this fiscal year from such providers as Bell Canada, Rogers
Cable, FCI Broadband, Telus, 360 Networks and others.

Relationship to Vaughan Vision 2007

This report is consistent with the priorities previously set by Council.

Conclusion

The review process for revisions to the Municipal Access Agreement is nearing completion. A by-
law is required to authorize the execution of the proposed revised standard form of Municipal
Access Agreement with Utility Companies, in a form approved by the Commissioner of
Engineering and Public Works and City Solicitor.

Attachments

1. DRAFT Municipal Access Agreement for Telecommunication Providers’

Report prepared by:

Gary Carroll, Director of Engineering Services, Ext 3101

Respectfully submitted,

Bill Robinson, P. Eng., Gary P. Carroll, P. Eng.,
Commissioner of Engineering and Public Works Director of Engineering Services



MUNICIPAL ACCESS AGREEMENT

FOR TELECOMMUNICATION PROVIDERS

Thig Agresment made the day of » 20,

BETWEEM:

THE {(ENTER MUNICTFALITY HERE)

{the "Munbeipality")

r Y - L . | [ b=
(ENTER COMPANY NAME HERE) | | _ ’
(i “Company")

WHEREAS the Company is & Conatian) carrier s defined in secion 2 of fse
Telecommurications Act, 5.C. 1993, ¢. H-E,as.iiiumdn;i a7 is a distribution onderaking as defined
i subsection 2{1) of, the” Broadeasting Act, S.C. 1991, c. 11, as emended (collectively
“Canadisn earries®)s )

ANy wn'nmas, in order to opersie 35 3 Canadian camier, the Compeny Tequires to
construct, maintain and operate its Plant in, o0, over, under, across or along the Rights-of-Way,

AND WHEREAS, pursuant i section 43 of the Defecommunications det, the Company
requires it Municipality's consant to comstruect 1t fransmission facilities in, on, over, umsder, sonoss
or along highways and other public places within the jurisdiction of the Municipality;

AND WHEREAS the Conrpany wishes to inagtall and maintain its Plant n, oo, under,
over, abong and across fhe Municipality s Righie-of-Way,
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AND WHEREAS the Municipality is willing to permil the use of Rights-of-Way where,
in its judgesent, such use will not interfars with its cwn ssrvice requirements and the public use
of the Right of Way mcluding the considerstion of the economy mmd safely amd any rights or
privibeges previously conferred or hereafter conferred by the Mumicipality by coniract or
otharwize oo athers nal parties o this Agreessent to wae sy of the Righte-of-Way,

AND WHEREAS the Municipality snd the Company have agreed thet it would be
mutually henefictal ta cutline the terme and conditicns pursnant 10 which said consent shall be
abrtained;

NOW THEREFORE in consideration of the mubual tenns, cenditiong and cavenanis
hevein contained, the Municipality and the Company each agree wnth each cdher a5 fullorws;

DEFIMITIONS
1. Imihis Agreament, foe following words and phrases chall heve the following meanings:

(a)  “Commissioner” memms the Municipality's Commissiangr, or the pesson designatid
by himn or her;

(b}  “Emergency' means & unforeseen situatfion whess immediate sction oot be taken to
preseree public health, safify or essenbial service,

=) “Roesd Opeupancy Permit” means a permit isswsd by the Road Authority Manager for
ihe purpoge of authorizing the commencemsnt of the work for which a Right-of-Way
wirk parmil has been tsued,

{d} “Service Drop™ means Plant that by its design, capacity and relationship to other
Plant of the Company, can be ressonably considersd o be for the sele purpose of
carmecling the Plant to not more then p singls customsr or building point (s opposed
in being desigived 30 as to, i firbare, carry multiple customer traffick;
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“Plani™ mesns any wires, fibre optic cebles, ducts, manholes poles, cables, pipes,
conduits, pedestals, antennas, vaulis, support stroctures or other related facilities or
Zirctures;

“Right-of-Way" mesans &y highwsy, sirest, road ellosimes, lane, bndge ar wiatuct;

“Servics Cormidors™ means (he hamzental and vertcal location within the municipal
right-of-way whess Plant may be located as determined by the Muaicipality,

“SUE" mesns subsurfacs utility cagineering and is the nen-propristarygensric
process of locatimg underground facilities using mors advanced bocating techniques at
varying levels of accurasy; and

“Third Party” mecans any individoal, corporation, parmesship, association, peint
venlure ar organization of any kind and the lawfal oustes, soccsssor, assignee,
transferee ar pecsonal representative thereof that attaches to the Company's Plant
nnder en agresment with the Company but doss not include direct users of the

Company's services.

TUSE OF RIGHTS-0OF-WAY

2, The Mumcipality bereby agress to peonit the Company to wss the Right of Way for the
purpose of excavaiing, installing, maintaining and removing the Plant subject fo the terms
and comditions set oat in (his Agresmenl and in accordancs with all federal, provincial and
municipal statutzs, lows and by-lows or other rules, regulstions, policies, standards and
guidelines partaining to the application and use of the Right of Way or the Plant.

3. The Company shall not wse the Rights-of-Way in whole or in part for any purposs other than

thiat permitted under thas Apresment.
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APFPROVAL OF COMMISSIONER

4. The Company shall mof excavate, break up or oiberwiss break the surface of any Right of Way
for the purposs of constrocting, maindaining or removing any of ils Fant in, on, over, ander,
across o along any such Rights-of-¥Way witheut Arst:

{a)  Obtaiming the written consent of the Commissioner with regard to the proposed
lecatsn of the Plaat In, on, over, under, scross of along any such Right of Way;
il

(b}  Providing detailed enginecring plans to the Commissioper™s satisfaction setting out
the location of the Plant within the rebevant Rights-of-Way,

Provided that, in the svent of an Emergency, the Company shall be permitted to carey out

ench remedial work as is reasonahly necestary W restore of malntain its scsential servics

prior w0 satisfying clacses 40a).

5. Whers the Company wtilizes existing duct banks or similar strectures to pull cable and oo
phy=cal disturbance or clamges to the Right-of Way or its uss is required, the Company shall
chiain the appropriate Municipal Conssnt at no charge to the Company from  the
Municipality us the work er work envisonment dictate with the exception of paying for amy
fres assooiated to the Road Oecupancy Permite &8 defined by des municipalitize fees and
charges, [wi][=4]

& Daspite Secticns 4 and 5, the Company may camy out mutine maintemence, Held tesfing,
Servica Dvap comections, and ailar pon-dianptive work, excleding pulling cables through
existing ducts, without the sonsant of the Mundcipality, but in no cass shall the Companmy
carry out any physical disnapiion or chenge Lo the susfsce of a Right-of-Way or (o the use of
the Right-of-Way, without obteining the approprizte Road Occupancy Permit(s) from the
Municipality as the work or work environment dictate [w5][s6]

7. Priog to commencmng any wark, the Comypany shall obiain all sppliceble permits from the
Municipality, The Company agrees to work with e Municipality to create an efficient
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methid of registering the work cutlined in Sections € so the Municipality is netified of shoert
work acsignments within the Ripht-of-Way,

MANNER OF WORK

B. The Company agress L‘rm'llnll wark conducted by it on a Righi-of-Way incheding, without
limitation, sxemation, mskallation, maintenance and removal of the Cempany's Plant, ghall
be subject to the following conditions:

(2}

(k)

e}

(d)

All weark shall be condiueted and completed to s satisfaction of the Commizssioner,
ai the Commisstoner's sale diseretion, acting reasonably, and in aceordancs with all
lwws, by-liws and the Munscipahity's policies and stamdands, ag amended frain time o
time;

The pactiom of the Plant which cress beneath strects shall be placed in a carrier pipe
or he encased m conerals of ag stherwize specifiad by the Cosrimi ssioiber,

If the Compeny breaks or disharbs the surface of 8 Right-of-Way, it shall repair and
reatore the surfece of the Right-of-Way to the same or better condifion it was in
before such work was undertaken by the Company in accordance with, without
limitation, the Municipality's policies and standards, as amended from time to time,
and b the stsfection of the Commissioner, I the Campany fails to sepair and
restore & Right-of-Way to the satisfuction of the Commissioner within seventy-two
(721 hours of being nofifisd by dhe Municipality, the Municipality may effect such
repaits Bnd charge all costs related therste to the Company in accordance with
Section 22 of dvis Apresment.

In the event of an Emergency, fhe Munmcipality will take appropriale soieasimres
determined necessary, by the Commissicner, aching reascnahly; to re-esiablish 2 sfe
cnvitonment. Ay costs associated in working around the Plant shall be cherged bock
to the Compeny in accordancs with Section 23 of this Agresment.
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(e} If the Municipality requires the excavation, installiticn, maimenance or removal of
the Plant fo be stapped for any ressonable canss relating to public safery and healih
identified by the Municipality, or 25 o result of any circumstances beyond the contral
el the Munisipality, acting reasonably, expressed by the Commissioner, the Compary
shall ceste all guch excavalion, installation, madmenmee or removal of the Plan
fortlswath upon recsipl of notice from the Mumisipality snd leave the site and all
adjaining Right-of-Ways m a safe and clean conditicn, Within seventy-toro {72} bours
of izguing & siop work onder usder this subsection, the Commissioner will provide
written resons for such onder to the Company, and the Company shall be allowed to
regurne it work sctivities poce the reasans for the wark stoppags have been resolved;

(£ The Company shall be responsible for all excavation, installation, repair, replacement
or removal of the Plant including the cost of sach work when goch woark {2 initiated

by tha Company; and

LA The Conpany shadl use reasonable efforts to schedule work and ghane Secvics Comdors
and suppar stractures wath ather service providers occupying and using or intending, to
aceupy o s e Service Commidars, with fhe intent of minimizing the neceasity far raad
culs, congtruction and the placement of support strocturss in e Service Cordars,

THE COMPANY'S WARRANTIES

9, The Company represents amwd warrants to and covenanis and agrees with the Municipality
thnt; '

1 Afier completion of any work related o the axcavation, installation, maimcnance,
rzpair, replacement or removal of the Plant, the Company shall leave the Right of
Way in & sanitary, neat, clean, and gafs condition and free from muisance, all to the

satisfaction of fee Commisaianer;

() The Company warraities all works 1o the satisfaction of the Municipality, resuliing
from ihwe permitted work for & period of 3 years from the date of completion;
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[z If this Agreement is terminated by the Municipality, all the unfulfilled covenants,
indemnitizs mmd ohligations of (he Company bereunder shall zurvive such
termmination; and

THE MUNICIPALITY"S WARRANTY

10, The Municipality has mads po representations or warrantizs as to fhe siate of repair of the
Rights-of=Way or ihe suitability of the Rights-of-Way for any business, sctivity or purposs
whalsomrer and the Company bereby agrees to sccept the Riglis-of-Way on an "as i8" hasis,

AS-CONSTRUCTED DRAWINGS

11. The Company shall provide "ss-construcied” drawings, which may inchede cectifleation
requinsmenis, at its expenss, to the stisfaction of the Commisssener within thees (3) menths
of completng the installation of Plant, All "as-constructed" drewings shall be submitted in
bt & hard capy fermat and a digital format, to the eatiefaction of the Commissioner.

NOTIFICATION TO MUNICTPALITY

121 The parties shall, &t no cost to the other pargy, provide locations of its Flant withim twa (2)
beaars of receiving a request by the ofher party or ite contractors or suthorized agents, vsing
rensomable best efforts, in the event of a poblic safety or health Bmergeney or ether high
priority circumstances, otherwise within  time reasanshly agresd upon by the Company and
the Municipality,

13. The Campany and the BMunicipality shall each provide to each ofher a list of 24hour
emergency contact peraonne] available at all fimes and shall ensure that the aferementioned
list i5 always up ta date.

14, The Compeny agrees to pursas and become: & member of a Uility Locate Metificabion system
recogatzed by the Municipality other wtility compamies. The Compary further agress to
particzpate in any Public Tlility Co-ordination Conanittees invelving sll users of the Right-of-
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Ways ns may be established by the Municipality and such vssrs &nd o contributs to the costs of

sach commitizes,

UTILTIY FLANT AUTHENTICATION

15, The Company agrees o identify and verify'validate new and existing utility plant on plans
created by Municapal sl ar s consultants as required for nssintenanes, new constroction and
design projects. Such muarked up drawings onoe recesved by the Company shall be retamed to
the Mumicipality or its consultant no later than fifteen (15} business days afier recsipl of such

deawings.

FHYSICAL UTILITY FLANT VERIFICATION

16, The Company agrees to wark with the Municipality in verifying the location of sxisting plant
using the fallowing atepe:

(n)

()

()

(d)

Mest with the Munbsipality o 8 repoesentatives to discuss potential design and
comstrction conflicts upom request;

Where wutility Jecations are questionable and the proposed project design is
sugceptible to a risk based on the actoal location of existing ofilitiea, the undertaking
of a feld myvestigation shall be required to vesify horzontal and vertical location of
Plant based upon an agreed methad of localing the faailities;

If umable to locate Plant using non-dismoptive locating techniques, the initiation of the
approgriate Subsurfece Utility Engineering method will be weed 0 acouratsly locate
the facility as apgresd upon by the Company and the Municipality, All cost sharing
wramgemenis shall be agresd upen pries to the work being initiated;

If the resubts obtained from ihe field investigation under subsection 16(k) are
fmconchusive, and if the parties are wneble to apres on a cost sharing amangement
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vrder subssction 16{c), the Commissioper, aciing ressomably, may al the
Mundcipality's coat, procesd with the approprinte Subsurface UHility Engineenmg
methad, If vesulie (rem the SUE medlodes ancover differemt results then those
disclosed under subsection (b), the Company will besr dw coat for the SUBE
invesligation,

RELOCATION OF PLANT

17. Upoi receipd of not lesa then stoty (G600 days adveance written ootice from the Municipality, or
such additional advance matics as is rsasonable, having regard fo the natuwre of the relocation
required, the Company shall relocate is Plapt within 2 Righi-of-Way, or pesform any other

work in commeciion with fhe Right-of-Way as may be sequired by the Municipality for

Punicipal purposss,

1E. In casss of urgsmey, both pertics agres fo work co-operafively md apply commescizally
ressaiable beat effarts to relocate Flant immedistely ag dirscted by The Commissioner acting
reasarably, provided that in cases of Emergency, the Municipality may take any measurss
deemead necessary for public safery with respect to tee Pland that may be required in the
circamstances,  The Munisipality wall make a good feith effort o provide alternative
suggestions for resroating the Plant affected by the relocation or adjusiment 1o assist the
Company in its efforis to ensure uminlerrupted service (o s customers.

19 The respensibility for the costs ncurred in relocating the Company Plant or performing such
work referenced above will, for the purpeses of this agreemsnt, be based npeon the following;

a}

For relocations coat for Plapt installed after the execution of this agreement, the
follewnirg sliding scale hall apply. Plant installed subject o Mumicipal Consent
beteeen the Company &nd e Musicipality within fous (4) veass of the consent
appraval being granied for the installation of sucl plast, the Municipality will be
regponsible for all reasonable relocation costs,  For subsequent years, the
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Mumnicipalily will be responaible far the following percentage of reasenable relocation

cosles
Yenr 3 b
e St
Year 7 25%
Year 8 1%

Far purposs of this section, the date to be used for caleulating the relocation costs will be
the date ol the Municipal Conesnt.  The municipal consent dete aesociated with amy Plant
installed in or altached ta the Company Support Structuses shall be the municipal consent
ditz fior the canstruction af the Company®s suppedt strocturs(s).
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For all Plent requiting relocation mstalled umder amy previcus agreements batwesn
the Compamy snd the Municipality, all previous cost haring agreements for
relecation shall remain in force and effect,

The Compamy will pravide 1o the Munisipahity 4 cos! estimeates breakdown lor each
project in 8 format clearly sdentifying the percenfages and dates being applied to each
part of the Company’s stooctures and facilities for the purpose of pffecling relocating
CoElE.

In the case whess the Mumcipality canused puarantes an ulttmate lecation for the
propossd works identified within the Munscipality's Capital Works Plan, the
Compargy will be notified of such situations and the Cempany will be responsiblea for
full relocation costs for their Plant in the fistore.

In the case where the Company’s Plant is found to be in non-complhance with any
nspect of the approved location, the cost for relocating the plant will be paid for by
the Emn];nm.-. Thi= mmin:ipalil:y' will, 1o the besl of their ability, avoid unneceassary
relecations bot reserve the right to request such relocation as required,

I the case where the Company's plant is found te be in noa-campliancs with Section
14, the cosl for relocating the plant will be paid for by the Company,

2. Both parties agres thet special circumetances may arise with respect to specific location

2L

approvals whereby it may be appropriate for the partiea fo mutoally agree to waive the
above-noted provigions and to negetiste allemative arrangemenis.  Thess allernative
arrangements alall be apresd upon in writing.

The ollocation of costs associated with the relocation of plant cwned by Third Parlies and
attached to or nstalled in the Company's Suppart Structares shell be the sele responsibility
ol sueh Third Partica. In ne event shall the Municipality be reapongible for coste ncurred by,
or charged ta, such Thind Parties to relocate ther plant mstalled on or in the Company's

Suppart Structures.



12
May 26, 2004 — Rew'd

2%, The relocation of Plant requested by parifes other den the Municipality or those not reguired

2.

for Municipal purpeses, shall be at the discretion of the Company acting szasonably and all
of the eoste of soch relecetions will be cherged directly to the party requesting such
relozalion.  An agreement m writing by ssch party to assums responsibility for all such
relocation costs shall be requirsd prige 1o commencing any of the associated relocation work,
All relocations requested under this section, shall be subject to obtaining Municipal Cansent
ard all ather applicable perenite.

If the Company fails to complete the relocation of the Plant in accordance with Section 16 ar
fuils to reparr the Rights-of-Way or do anything else required pursuant to this Agresment in a
timely and expedittous mammer to the satisfaction of the Commissioner, acting reasonably,
the Municipality may, at its eption complete such relocation or repakr, The Company glzall
pary the cost of such relocation, repair, remaval, Testortion o7 other work to the Mundcipalily
forthwith plog an averbead equal o ffeen percent (15%) of swch cost. In defeult of payment
thereaf, the amount of such cost with interest equal to the peime lending rate of the
Mumicipality's prineipal finemcial institution carmying on business in the Municipal Area shall
b due and payabls by the Company;

DAMAGES

24, Where atlity mark-up deawings andfor wility stakeouts are found to be ineorrest and whers

the Muricipality may potentially incur any divect or indirect cosls as a result of the actual
location of the Company’s Plant, the Municipality agress to notify the Company of such
within twenty-Faar (24) houss. If e Company is anable to msetify the problam in a
reasonable time commensunte with the situstion, the Company will compensate the
Municipality for soy resscnsbie and venfiable additional costs which the Municipahity

1OCLTE.

INDEMNIFICATION AND LIABILITY

25, The Mumicipality shall not be responsible, either dirsctly or indirectly, for any damage to the

Plant howsoever cauged that may acear during its excevation, inetallation, maintensnce of
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removal by the Company, nor shall the Municipality te Hable te the Company far any bosses,
claims, chargss, damages, and expenses whatsoever suffered by the Company including,
without limitation, claims for lase of revenue or loas of profits, indirect or consequentinl
damages, on sccount of any scbions er amdssdons of the Muricipality, its Chair, Coumeil
myembers, officers, smployees, contractors, agents, suecessars, local municipalites and
a3signs working in, undes, over, alang, upen 2nd accass its bighways and Bights-of~Way or
atherwiss, except for any claims arising from the neghgence ar wilfial miscanduct by (e
Munbzipality or thoss for whom it is in law responsible,

26, The Company covenants and agrees o indemnify, defend and save harmless the
Municipality, its Cheir, Council members, officers, employess, conlmsclors, agents,
suscessore, Jocal mumicipalitics ond sssigns from and agninst 2] lossas, claims, including
clatms for injusicns affection, charges, damages and sxpenses which the Municipality may at
any lime or trmed besr, sesfain or soffer, by reascn, or ocn account of the placement,
mstallation, selocetion, maintanence or use of the Plaot in, on, ander, over along or across a
Right-of-Way, except for any claims srising fran the pegligence er wilfal misconduct by the
Municipality or thoss for whom it is i 2w responsible and s Company sliall, upon demand
by the Murnicipality and at its own sole risk and expenss, defend any and all suils, actens of
oiher legal precesdings which may be brought or instituted by fhird pessons agzinst the
Municapality on any such claim, demand or cause of action, ad will pay and satisfy amy
judgement or decess which may bs rendered against the Municipality in sny such suit, wcbion
or ather legal proceeding, and ghall reimburse the Municipality for eny and all reascmable
legal expenses on o selicilor-chent basis icurred in commestion iberewith. The Company's
obligation o mdemmify, dzfend mnd save hanmiless the Mumscipality shall survive the
termination of this Agresment,

[} If the Municpality bocomes aware of any claim to which the Company's indemnity as
sel aul above or elsewlhars i this Agreement applies, the Municipality will promptly
and in any evenl withie seven (7) bueiness days of the Municipality becoming aware
of the claim, mdvise (he Compeny in owiting  The Municipality will provide
reasoneble particulars (to the extent of the Municipality's ksewledge) of ihe factual
bagiz far (e claim and the smeant of the claim,
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()] With respect o any thisd perty claim, the Compenny will have the right at ils expense,
to participate in or assume contral of the negotiation, settlement or defence of te

claim.

(c) [f the Compeany does not agssume and contmue contral of the defence of any third
party claim within fifteen (15] business dioys of the inital written notice of the alaim
Frean the Musicipality, then the Municipality shall have the sxclusive right to coniest,
seftle o7 pay the amount claimed, and shall have the right to recever all amount in full
from the Conypamy.

() 'Whers the Company assumes contral of any third party claim, the Company has the
right te setfle the claim on such tzrms and comditions as are acosplable to the
Company and the Municipality, and will provide and execute such releazes o1 such
ofber decumentation a3 may be necessary to complete the sstilement of such elaim.

TERM

7. The initial tenm of this Agresment shall be one (1) wear, commencing on the first day of the
manth following the date in whish the Apreement is execated, and shall automatically renew
for an additionnl one (1) yeor perods upen the same berms and conditions contained herem,
including payment of the annual fee, unless terminated by the pariies, i writing, at lessi
thirty {30} days priar to the expiry of the tenn. However, if the Agresment is teminated, a1l
nghts amd povibeges bersunder shall cames to an end, provided et notwithstanding such
termination the Clompany shall condinue o ba Lable to the Mumicipality for all payments due
and obligations incumed hersander prior fo the datz of such termmation.

PAYMENT OF FEES

28, The Company covenants and agrees o pay o the Municipabity all applicable Consent and
Permit Fees in respect of each installation, in accordmes with the Municipality's Schedule of
Faes and Charges sz amended from time fo ime md in accordance with the methodology
autlimed in Schedule A, Tables A B and C in sonsultation with the Compary.
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2%, The Company covenanits and agress to pay o one tims fee for development of ihe Municipal

Awcpes Apresment 62 cutlined in the Muonicipality's Schedule of Fees and Clianges by-laow

30, The Company covenpnts zmd agrees to pay a veerly anmual fee of Sxaoocooe 1o be applied

3.

ioweards local Dlity Co-ordination Committsss s well a the joist planning amd eo-

ardination process,

If al smy time subssquent o the entering imto of this Agreement the Provineial or Federal
govemment or a regulstory authority, asting within its jurisdiction, enacts or repeals any
legislation or rapulation, or arders, divsets oF mandstes aigyildng wikich partaing (o the subject
matier of this Agresment then esther party may notify the other of its miention to require the
cther party to enfer into good faith negotiations to amend this Agresment, or o eotar nto a
new agreernant reflscting such legislative or regulatory action ar coart or iribunal decision, a&
the case may be, wathin thirty (30} days afler wolien natice (the “Notice"} from the notifymg
party and amy newly permitied terms and comditions, charges o7 fiess pursuant to such mew or
amended agreement will take offect from the date vpon which the Notics expires.

If the parties are unable to re-negatizte the terms and conditions of this Agresment then the
unreaalved matters may, within thirty (30% days pricr written potice from the requesting
party, be referred by the party ms the Orst instance to asbitration far reselution, in accordance
with the Ondario Arbitration Azt, as amended or its successor legislation, or in the second
instance to the CRTC Subject to the right 1o request arbitmtion, if an amendment or new
agreement is not resched wilthin ninety (%0} days from the date on which the Notice was
rageived, either party may tetrdinate this Agreement without further notice and both partics
shnll ful fil their resneciive obligations thareafter in accordance witly this Agreement

32, The Compeamy covenanls and agrees to pay & pavement dopeadation fioe for any road aut as

autlined in Schedule B of this agreement.

SECURITY

33, The Campany sgrees 1o post a sanding iresvoeable letter of credit, or odber fonn of security

acceptable, o tha Mundcipality af a value agreed upon by the Municipality and the Company.
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Metwithetanding, the Municipality reserves the right fo acquire additional securities for
significanl projecie beyond the scope of the origmal standing irrevocable letter of credil.
Adtematively, an irrevacable Letter of Credit may be posted for each project application for
Mumicipal Consent in a forns aceeptable fo ihe Municipality, in an ameunt equal to any and
all restoration costs as deferrmined by the Commibssioner. The sscurity shall be reduced to
20% of the origine] valve upen acceptunce of the nstallation of the Plant by the
Commissioner. The 20% will be relessed afier the warranty periad lms expired 25 noted in
ihe “Companies Warraniy™ section,

34, Bhould the Mumicipalily cegaoire that it desw on the sscurities, the Company chall
immediaieky reinsiate (he securities to the arlginal valoe or residual value in effect a1 the time

af dranving.

DEFAULT

a5, The Municipality and the Compsny mutoally agree that should the Company matsrially fail
b carry awt amy of te ternis, covenants and conditions hersin contained or default in any of
its ohligations under (he terms hessaf and fail within thirty (303 days after receiving written
notice fiom the Mumicipabity fo comest any such failure, then this Agreemcnt may, at the
option of the Municipality be terminsied by giving wrillen nothes 10 be elfective upen
reczipt, provided ihat the Company shall continue to ba lakle to the Mumcipality for all
paymenis dus and abligetions ingurrsd vnder the Apresment prior b such termination.

14, Dhespite section 35, this Agreement may be terminated immediatzly and without pricr nofice
by the Municipality i the esent that:

(a})  the Company becomes inselvent, makes en assignment for the benefit of its creditors,
has a liguidator, receiver or tnasies in bankruptey appointed for it or becomes
visluntarily Elﬂ-_‘iﬂ:.l.. as a debtor to the provigions of the Compenies' Cradifors
Arrangemaent Aci, the Sevkrupicy and nsolvwncy Aof, & amended from time o fimes,

ar any successar laprslation;



(k)

(2]
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the Company transfers, assigns, or sublicanses any part or all of its inferest in this
Agreement other than in accordance with the provisions of this Agrzement, or

allempds Lo da sasme;

the Company ceascs to be licensed as 2 Canadian carmer or disinbution underaking
within tha meaning of the Telecomnmmrications Az, or a8 regulated by the CRTC az

amended fiom tme o Bme, or any sussestor legizlation; o

The Cempany vwiclates any law or by-law in connection with the use of & Right-of-
Way and fails to remedy the viokstion to the satisfacticn of the Comemizsianer, acting
reagomably, in an expedient memner '

BINDING ON EDCCESSORS

37, This Agreement shall be binding upon and shall enure to the benefit of the parties hereto and

their respeetive successors and Assigns,

ASSIGNMENT

33, This Agresment moy be sublicensed, granted, transferred or st gned:

(&)

L)

By the Municipality ar the Campay in ite entirety, to a gingls sublicensse, prantes,
transferee or assignee with the siher™s prior scnseat mowriting, which consent shall
ned be unreasenably withheld; or

By the Company m parl during the term af this Agresment withouwt the Mumcipality"s

prior consent in writing

i Upan having Ocst given notics w0 the Municipality of the sublicense, grant,
transfar or assignment;

ii Provided the sublicensse, pramice, transferse or assignse is an affilinke of fhe
Company within the meaning of the Busidess Corporaiions Aot of Ontaro as
pmerided from fme o [il.‘nnl!', arsd
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iii Despite the sublicense, grant, transfer or asstgnment of this Agreement in part by
ile Company, the Company will remain fally responsible 1o the Mumicipalily for
fulfilment of the obligations smd liskilities of the Company described in this
Agreernent regardless of whether the obligations or lishilities arise cut of any acts
or amassions by the sublicenses, prantes, transferes o assignse.

(ch The Company may pledge fhe licsncs grantad by this Agresment & secanty without
the consent of the Municipality 0 any perscn direcily or indirecily providing
fmaneang o the Comipany but sech pledge shall not relesse the Company from its
chligations and liabilities under this Agresment.

MO OWNERSHIPF RIGHTS

3% Mo use of & Right-of-Way under this Agreement shall creste or vest in the Company any
ownership ar property rights in a Right-of-Way, and the Campany shall be and remain a
mere non-exclusive licensee of the Right-of-Way, Flacement of the Plant in a Ri ght-of-Way
ghall pol create of waet in the Municipality any owmnership or property rights fo the Plant,
exoepl 2 provided elsewhere in the agreement

4. Mothing i this Agreement shall be constroed as affecting any righls or atherwise of ofhers
not a party to this Agreement o use any Righis-of-Way in accondance with the
humicipality’s legal antharity,

INSURANCE

41. The Company ghall mainiain insursmce in sufficient amount and description as will protect
the Company &nd the Municipality from claims for damages, perecnal injory including death,
anel for elabmsa from property damage which may arise from the Compeny's eperations in the
Mumpcipal Arsa under tids Agreemment, insloding without limitation the ves or maintenasce of
the Plant on or in the Rights-of~Way or any a1 or omission of the Company's agents or
employees while engaged in the work of excavating, placing, mainfalning, réenewing of
removing the Equipment and such covernge shall inchide all costs, charges and expenses
reasanably incurred with sny injury or damege.
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In addition ta the foregaing the Company covenants smd agrees that

{a)

(o}

i)

i}

(=)

{f

The Compeny shall mainlxn & bs exponse during the term of this Agreement
comprehengive peneral linbility securrence-basad ingurance coverage willh an ingurer
licenssd 1o scll insurames i Ontorie covering claims and expensss for Hability for
Persenal [njury, Bedily Injury and Property Damags in on amound nod less than Five
Millian {55,000,000.080 Dollars per claim exclusive of intsrest and costs and such
insurance coverage shall isslude the coniractual obligations of the Campany as siated
within this Agreement and name the Munizipality as an additional insared;

That the ingurer must be apgroved by the Municipality

The company shall complels any insurance corfificate forme a8 requited by dhe
hunicipality.

Al policies shall provide that they are primary insuramce which will not call o
contribeiien any aflar insmance available 1o the Municipality, provide a wmiver of
sabregation ma for severability of interest and farther that such nsurance shall oot be
cancolled, lapsed or materizlly changed o the detriment of the Muricipality, acting
reasonably, without et Jeast thirty [30) business days notics o e Municipality by
registened meil;

The insurance coverage required asder this Agreement shall not be constresd to, and

shall in no marmer, limit or restiel the Compay's Bability or obligationa upder thia

Agresment; and

Forlwath upen the execution of this Agresment, the Company shall provide thea
Mumscipality with certificates of insurancs evidencing the insurancs coverags

requited by this Agreement and therealler renewals of such insurance coverage.

NOTICES

4%, Any nativa required o parmiited 1o be given hercunder or any fender or delivery of

documents mey be suffciently given by personal delivery or, if other than the delivery of an
ariginal Socument, by fcsimile transmission to il Municipality at the following address:
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MMM IO NN
OO0
MO OOONE

Artention: XK
Tel: XK Fam: 300000

arvd 1o 1he Compary st the following addrass:

s Compary Cansda
[ADDRESS]

Tel:» Fax: =

Any matice may also be gven by propabd segistered mail mailed within the Provinoe of
Oiptarie and such potics shall be affective five (5) business daye following the date of
mailing, except in the svent that there shall be a disnapdion in postal sernces af the date of
mailing, in which case notice shall be cffective by personal delivery or p facsimils

trandmission ag stated above.

GENERAL

43, This Agresment 1% the endbre agresment between the Mundelpality and the Compasy
regarding the subject of this Agresment and 1t can be amended or supplemanted anly by a
document executed in writing by both the Municipality and fhe Company.

44, This Agresment bepefits and binds the Municipality and the Company and the successors of

apth of them,

45. If any term of this Agrecment is found to be imvalid, illegal, ar unenforcealble by a court
hawing the jurisdiction to do eo, that term is to be considered to have been severed from the
rest of this Agreement and tse rest of this Apresment remains in force unaffectad by that
finding or by the severance al ihat tarm,

46. This Agresmant crestes confractual rights only between the Menicipality and the Company
gred nat an interest in the Rights-of-Way and the Compainy covenaitls and agrees with the
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Munisipality that the Company shall ceass end desist from any registration of this Agreement

ar of any righl hewseeswar arasing undsr it

47, Mo alleged waiver or breach of this Agresment is elfective unless i is an expreas waiver in
wriling of the breach in respect of which it 13 asseried against the party alleged to have given
the waiver. Mo waiver by & party of any bresch of this Agreament aperaies 2 a waiver of
any Glher breach of this Agrecmend.

48, Tin hiz Agreement, unless the contest eflserwise reguires, the singular includes the plural and

the mascaling inclodes the femining gender and a corparalian.

4%, This Asmreemel shall be goverssd by and construsd and enforced in accordance with the
laws of the Provincs of Ontario and the laws of Canada which may be applicable to a party in
the Provines of Outario and both parties irrewacably attarmey to the jurisdiction of the Courts
of (he Pravines of Ootaria,

i IN WITNESS WHEREQF the parties hereto have executed this Agresment by
their duly authorized represeniafives.

THE (MUNICTPALITY)

Per:

Per:

Per:

Per:

)
]
]
)
]
)
)
)
)
) THE COMPANY
)
)
)
)
]
b
]
]
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Schedule A"

The following tables ouiline the methadalogy ealy. This method will be used i order to
caleulate Permit Fess per Municipality, Table A represents fhe minimum foz to be charged fora
Shart Reute application (< 10 metres) as defined in ihe York Durlam Mode] Utility Manual.
This tahle reprasents tee minimum Gme spent on application for Municipal Congent. For g short
route application, this will be the Municipal Consent peomit cost.

Table B represents an sxtension 1@ Table A where a Long Route application has been submitted
[=1 [ meires). The intent is to charge 2 per metre length for fde review of the application as well
ns ot eosl for sach pioss of street furniture and the Tike. This table is broken down into Rural

and Urban, Aerial and Burled, disraptive and non disruptive, Onee this teble has been campiled,
the final fee will ke n cambined for of bath Table A and Table B.

Percentages are applied to represent the different levels of review requited for each type of

imstallation.

The base permit faes as wall a8 the per metre length will vary berween Municipalities, therefore
ensabling Mumicipalities with small or large wolumes of applications fo staff themsehves
aceardingly and charge the spproprists fees e recaver their czusal costs, Table A would condain
every stafT member that affects the application from 1he adminisrative staf 10 e inspection
sieff. ‘The time mesciated to each staff member would be an astimated time that they would nesd
in order 1o review or process the application for a short route application.

The ghort route and Iong route fiees, bage permit fiss and per metre fiee respectively, would be
reviewed cach year and adjusted whese required and warranted in consuliation with the
Carnmpany.
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The final Taldle C i3 ths combined amounts from Table A and Tabkle B and would represant the
final permif fee per application for Municipal Consent. Thiz fee would not include any other
permit fees as reguired by each Municipality such ag ary Road Oocupancy Permits.



Iablcd

4

My 26, 2004 — Rew8

Base Permit Fee Calculation (Short Route)

Base Permit Worksheet - Short Route Work

Cwerburdan | Binimum Tima spent Fee per
StaF PesitionTile | Houwly Raie (§) mnr =2 per ppplicatian (hrs) Empioyea (§)
3 - ¥
Coresbairdan | Bininsiim Time spant Fea par
Stef Position'Title | Howdy Rals (2) [ *2} per application {hrs) Employesa (3)
. g
Ceverbuardan | Minimuam Time soent Fee per
Siaff PositianTille | Houwrdy Rale (3) [hr "2} jpar applicsdion (hrs] Employes ($)
] - 3
Cwerburdan | Minimim Time spant Fae per
Staff PaskianTille __le:l.!Ij' Fiaia () [ “2} el 8palcaton [hrs] Emgiayes [5)
TEECE 5 - 3
Cverburdan | Minimum Time spant Fae per
| Staff Paskion/Tille | Hourly Rata (3) [hr "2} par apalcsson (hrs) Emplayae (5}
H - 3
Cwerburdan | Minimum Time spant Fae per
Efaff PostionTitle | Hourly Rals () [hi <2} par application [hre) Emplovas {5
] - E
Cherbwrthen | Minimum Time spant Frap per
Sialf PositioniTile | Hourly Raia (3) {hr =2} par apalcation (hrs) Emphwz-lﬁ’:-
Owerburdan | Minimum Timea spant Foa par
Staff PasitionTitle | Hously Raie (3) fhr *2} per apolication s Employes (5}
Ll 5 - 3

Total Base Fee (Staff) | $
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Tahle K

Permit Fee Calculation ( Long Route)

Rerviemw
Descrigtion Length Fata Suncharge  Extension Subtotal
Lang Roue Munizipal Consent Fee [Linear Longth based on Each Municipality)
Rural Sondition Length (i) Urk cherge  Surcharge
Aerial Cables [ B i £ -
Pulled Cabbas i Candiil {io
Excanaiion) ] I Exmxim 1 -
Pulled Clas in Conduil {wih Pis) L] Fxaxxim 10% 5 -
Maw CankesGondult [(Dpen Cuf ar
Dirsctional Bore) a $ o im 10% S -
Urhan Condilian _
Aerial Cables [i] | Exoaxim 5 -
Pifled Cenles in Conduit {no
Excawaion) 1 $ e im ] -
Pulled Cables in Gonduit {with PRs) 0l Faxxim 10% -
Maw CatlasiConduil [Oges Cut or
Cirecticral Bare) 1 fxaxim 0% 5 -
Administration Surcharge
| n
baing splkcted dus 10 5ISC0M pragence
tan Bloz 3 " 15% 5 - $ -
Fee Cap Reviaw téerfication or
2Eprogriste RIC Fes)
Cabinot Rewview
Pedostal 1] = £ .
Cabirs ¥ -] a0 3 = ¥ B
Entrance Rewviow (ko reyiaw road
entrances to cabjngks)
Each o 1 8§ wxx - 8 .
Pavemenl Degradaticn Fas {Applied where applicatdel
Mrad (9. M) Linil changa
Favemant Age (-2 years) 1] 324 £ -
Favamant fgp (2-4 years) 1] F20 ] -
Pavemant &g (4-T yaars) 1] 36 £ =
Pavemeant Age (7-10 yasrs) ] 5o 5 -
Pavemant age {10 orwards} [¥] 4 £ - 3 -
Final Cost for Municipal Consent Review ] -

WOTE: THE PER METRE FEE WOULD INGLUDE ADDITIONAL REVIEW BASED OM LENGTH OF PROJECT A5
WELL A% SUPPLIES, MILEAGE, MAILING, ETC.
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Tuble

Permit Fee

Todal Stalf Tirme Fee

Todal Work Fea

Total Permit Feo

. e
P o 8- FE
i

B B
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Schedule *B”

Pavenment Degradation Schedule of Fess

+  Baged am the Odtaws-Carlton stody

Compansatian tem

Mechanism

Compensation

Pavarmant degradation (lifa
cycle losees)

Lewy at the time of
permitting. Adjust based on
acfual extent of trenching if
nesangary.

Baged an pavement agea:
$24 par m® for 2 years of
lage
530 for 2 to 4 yvears
816 for 4 12 ¥ yaars
10 dar 7 1o 10 years
%4 for 10 or more years




