COUNCIL - TUESDAY, MAY 24, 2011

COMMUNICATIONS

Distributed May 20, 2011 Report Iltem Committee
No. No.

c1. Mr. Simon Strelchik, dated May 11, 2011, and petition dated April 25 37 Committee of the
14, 2011. Whole

C2. Memorandum from the Commissioner of Engineering & Public 25 19 Committee of the
Works, dated May 13, 2011. Whole

C3. Memorandum from the Commissioner of Engineering & Public 25 20 Committee of the
Works, dated May 13, 2011. 7 Whole

C4. Memorandum from the Senior Manager of Real Estate, dated By-law 71-2011
May 17, 2011.

C5. CONFIDENTIAL Memorandum from the Director of Legal 25 12 Committee of the
Services, dated May 18, 2011. Members Of Council Only Whole

C6. Memorandum from the Director of Legal Services, dated By-law 81-2011
May 19, 2011.

C7. Memorandum from the Director of Legal Services, dated By-law 80-2011
May 19, 2011.

C8. Memorandum from the Commissioner of Community Services, 25 27 Committee of the
dated May 18, 2011, Whole

C9. CONFIDENTIAL Memorandum from the Director of Legal 26 6 Committee of the
Services, Director Parks Development and the Senior Manager of Whole
Real Estate, dated May 19, 2011. Members Of Council Only (Closed Session)

C10. Memorandum from the Commissioner of Engineering and Public 25 6 Committee of the
Works, dated May 18, 2011. Whole

C11. Memorandum from the Commissioner of Engineering and 25 5 Committee of the
Public Works, dated May 18, 2011. Whole

C12. Memorandum from the City Manager, dated May 19, 2011. 29 4 Committee of the

Whole

(Working Session)
Distributed May 24, 2011

C13 Mr. Frank Greco, dated May 23, 2011. 13 5 Finance and Admin.
Committee
C14 Memorandum from the Director of Financial Services, dated May 13 2 Finance and Admin.
17, 2011. Committee
C15 Mr. Gino Ruffolo, dated May 24, 2011. 29 4 Committee of the
Whole

(Working Session)

Please note there may be further Communications.
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-~dbject: Deputation to Vaughan Council Report No., .2 4§ Cou
Attachments: Petition Regarding Ball Hockey.JPG COUNCIL — Ma y 2‘/ o/l

From: Simon Strelchik [mailto:simonstrelchik@gmail.com]

Sent: Wednesday, May 11, 2011 11:43 PM

To: Abrams, Jeffrey

Cc: Bevilacqua, Maurizio; Rosati, Gino; Di Biase, Michael; Schulte, Deb; Iafrate, Marilyn; Carella, Tony; DeFrancesca, Rosanna;
Racco, Sandra; Shefman, Alan; Ciafardoni, Joy; DeBuono, Michelle; Barbieri, Enza; Panicali, Adele; Ciampa, Gina; Tarantini,
Maria; Cardile, Lucy; Tamburini, Nancy; Fuifaro, Cindy; Traub, Debi

Subject: Re: Deputation to Vaughan Council

Dear Mr. Abrams,
Please find attached our petition.

Sincerely,
Simon Strelchik

(g._,..nf ed, May 11,2011 at 1:38 AM, Simon Strelchik <simonstrelchik@gmail.com> wrote;

. Hello Vaughan Council members, please see below from the deputation today to the City of Vaughan Committee of
. the Whole. I can be reached at simonstrelchik@gmail.com or 416-827-6734. All signatories of the petition are
residents of Vaughan, and the copy with home addresses will be forwarded to Mr. Abrams. Thank you. Simon

i My name is Simon Strelchik and I have a petition. This petition, signed by participants in this program, reads:
"Reinstate Ball Hockey. Whereas community sports such as ball hockey improve the vitality of communities and
encourage support and camaraderie in the city of Vaughan; Whereas ball hockey is a true Canadian sport that should
be encouraged to flourish; Whereas the City of Vaughan encourages the recreational use of its space; And whereas a
devoted group of ball hockey players have played at Garnet A. Williams Community Centre on Thursday evenings
for many years; We the undersigned petition the City of Vaughan as follows: "To reinstate the ball hockey program
at Garnet A. Williams Community Centre as normally scheduled on Thursday evenings from 8:30pm to 10:3 Opm."

I have been playing ball hockey at the City of Vaughan (first at Dufferin Clark Community Centre and then Garnet
A. Williams Community Centre) for more than 12 years. Recently, the City informed us that they are cutting the ball
. hockey program at Garnet Williams that runs Thursdays from 8:30-10:30pm. In light of the City's initiatives to

| combat crime and idleness, this program, which includes many young men aged 18 to 24 from Vaughan, must be

. reinstated.

 The community has been using the program for many years at a steady rate. On average, this is 12 players, which is

( ' maximum amount of players in this program as advertised by the City of Vaughan in their Recreation Guide.

i ..owever, there have been some problems with staff, and this accounts for, on some days, a lack of tickets being

. bought. When the decision was made by Lorne Hilts, Recreation Services Supervisor at Garnet, to cut the program, it

5/12/2011
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was because it appeared to him that there was a lack of participation in the program, and inaccurate assumption. It
was Mr. Hilts' decision to replace our hockey program with a Zumba program. —

According to Mary Reali, Vaughan Director of Recreation and Culture, this Zumba program appeals to women in
their 30s, a different demographic than those drawn to the ball hockey program. In light of the deputation made
earlier this afternoon by Superintendent Cusimano of York Regional Police, where he asserts that community crime
prevention includes both a police presence and support from the community, what are we saying to young people
when we cut the few programs available to them?

We have been working at resolving this problem with staff, however have not come to a resolution. Mr. Hilts and
Ms. Reali offered to rent out the facility to us on a different day, at a rate of $80 a week, but this would mean 16
players would have to play to keep the cost at $5.29 a person as it is at present, and that would also mean too many
players waiting to play in the gymnasium (only 8 players plus 2 goalies can play at any given moment) and that
somebody would have to be responsible for collecting the money and for any losses that may occur. Staff has also
suggested hosting the game at another facility on Thursday nights, at Rosemount Community Centre, but the high
school adjoining to the Community Centre does not permit hockey sticks in the gymnasium (even though it is a City-
owned community centre).

Mr. Hilts also offered to host our games on Friday evenings or Sunday afternoon, however our goalies cannot make it
for those times as they have family obligations. The game cannot operate without goalies, and players will not come
to play if newly trained or inexperienced players are in net. Then furthermore is the issue of finding goalie
equipment, which costs hundreds of dollars to purchase and that the City does not provide to the program. The only
day that works is Thursdays, in the evening.

Regarding the lack of tickets being bought on some days, this has to do with firstly, cash money being received ﬁ(\
players directly by staff complement in pocket, and the staff complement did indeed received a severe reprimand for
this from the Garnet management, and secondly, a lack of enforcement on the part of staff of the rules regarding
purchasing tickets. This should not reflect a lack of participation in the program as there is a healthy amount of
participation on a weekly basis.

For all of these reasons, including most importantly the crime prevention aspect, we have petitioned the City of
Vaughan for recourse and require the reinstatement of this program on Thursday nights at Garnet A. Williams
Community Centre for the fall.

5/12/2011



Reinstate Ball Hockey - April 14" 2011

Whereas. community sports such as ball hockéy imptove the vitality of demmuiities and encowrage support and
camataderie i the City of Vanghan;

Whereas: ball hockey is a true Canadian sport that should be encouraged to flourish;

Whereas the City of Vaughan encouragesthe recreational use of its space;

And whereas a.devoted group of ball hoekey players have played at Gamet A. Williams Comunuity Centre on
Thursday evenings for many years;

We the undersigned: petition the City of Vaughan Council as follows:

“To reinstate the ball hockey program at Gamet A, Williams Community Cenire as normally scheduled on
Thursday evenings from 8:30pm to 10:30pm.”

Néame

Address

- Municipality

]

Signature
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memorandum
c Al

item#_ [/ 9

_ Report No._ S CLO
DATE: May 13, 2011 CouNCIL Y 201
TO: Mayor Bevilacqua and Members of Council
FROM: Bill Robinson, P. Eng., Commissioner of Engineering & Public Works
RE: COUNCIL MEETING - MAY 24, 2011

AWARD OF TENDER — T11-027 ,
REMOVAL OF SEDIMENTS & IMPROVEMENT OF STORM WATER
MANAGEMENT POND NO. 15 AND POND NO. 105

Recommendation

The Commissioner of Engineering and Public Works, in consultation with the Director of Puichasing
Services, and the Director of Reserves & Investments, recommends that:

1. Tender T11-027 for the cleaning of storm water management pond No. 15, and storm water
management pond No. 105, be awarded to D.D.R. Landscape Contractors Ltd. of Oakville,

Ontario;

2. A contingency ailowance in the amount of $16,000 (excluding H.S.T.), be approved, within which
the Commissioner of Engineering and Public Works, or his designate, is authorized to appraove
amendments to the contract; and,

3. That the Mayor and Clerk be authorized to sign the necessary documents.

Contribution to Sustainabhility

The removal of sediment from storm water management pond #15 and pond #105 is essential to the
sustainability of the City’s infrastructure, and overall storm water management.

Economic Impact

Capital Funds to cover the cost of the removal of sediments & improvements of storm water management
pond #15 are allocated from Project PW-2002-07 and from Pond #105 are allocated from Project PW-
2008-07.

The bid price submitted by the low bidder, D.D.R. Landscape Contractors Ltd., is $146,897.50 excluding
HST. The total cost of the project is $160,000 and is within the approved budget amount.

Communications Plan

Residents who reside in the areas of the ponds will be notified prior to commencement of work.

Purpose

The purpose of this report is fo award Tender T11-027, for removal of sediments and improverrients of
storm water management pond #15 and storm water management pond #105.
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Background - Analysis and Options

Removal of sediment from storm water management ponds #15 and #105 is required to mitigate the
impact of sediment on the downstream receiving watercourse. It is also required to ensure that adequate
storage is maintained in the storm water management facilities at all times, as required by the design.

As per the Committee report, a tender was called for these services. Due to delays in obtaining
references and completing other background checks, the results of the tender award were not ready to be
presented at the May 10, 2001, Committee of the Whole meeting.

Tender T11-027 was advertized on DCN, the City page, Biddingo, and the OPBA website. Twenty-one
bid decuments were picked up. Eleven bids were received, and one was deemed non-compliant.

The following are the results of the tender:

Contractor / Bidder Bid Amount

D.D. R. Landscape Confractors Lid. $165,984.17

Hollandia Land & Ehvironmental Solutions $174,076.50

Sierra Excavating Enterprises Inc. $263,784.38

Aim Environmenial Group Inc. $429,106.20

North Gate Farms Ltd. $434,456.75

Mada Holdings Inc. $463,740.70 -
lron Trio Inc. $494,796.49 ( )
Alcam Excavating Limited $553,813.00 —
.K.J. Beamish Construction Co. Limited $570,548.30

Dynex Construction Inc. _ | $611,087.05

Varcon Construction Corporation $646,809,74

The estimated cost for this project including all applicable taxes is $160,000 and is calculated as follows:

Tender Price (not including HST) $146,897.50
Non rebatable portion of HST (1.76%) 2,585.40
Subtotal $149,482.90
Expenses to date (sediment testing) 5,523.58
Subtotal $155,006.38
3% Administration 4.650.19
Total Cost $159,656.57
Rounded $160,000

Staff have checked the bids for mathematical errors, and have also completed the necessary reference
checks. Staff are satisfied that the low bidder is capable of doing this work.

Relationship to Vaughan Vision 2020/Strategic Plan

This report is consistent with the priorities previously set by Council and ties into the following Vaughan

Vision 20/20:

Goal: Service Excellence (4 )
Objective: “Lead and Promote Environmental Sustainability”
Goal: Management Excellence

Objective: “Maintain Assets & Infrastructure Integrity”
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Regional Implications

N/A
Conclusion

Based on the bid prices submitted, it is recommended that Tender T11-027 removal of sediments and
improvement of storm wa ter management pond #15 and storm water management pond #105, be
awarded to D.D.R. Landscape Coniractors Lid,

Respectflfty submi

7
2 L2
Bill Robinson, P. Eng.
Commissioner of Engineering & Public Works

BTA/
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_ R rt No..2.9 CLU
DATE: May 13, 2011 eportNo.2.5
COUNCIL - /%a%,_g?j/ Rolf
TO: Mayor Bevilacqua and Members of Council )
FROM: Bili Robinson, P. Eng., Commissioner of Engineering & Public Works
RE: COUNCIL. MEETING - MAY 24, 2011

AWARD OF TENDER - T11-168
SIDEWALK JOINT DEFLECTION REMOVAL

Recommendation

The Commissioner of Engineering and Public Works, in consultation with the Director of Purchasing
Services, and Director of Reserves and Investments, recommends that;

1. Tender T11-188 for sidewalk joint deflection cutting/removal be awarded to Sidewalks Plus Ltd.;
and

2. The Mayer and Clerk be authorized to sign the necessary documeants.

Contribution to Sustainability

The removal of sidewalk trib hazards from City-wide concrete walkways is essential fo sustain this
infrastructure in a safe manner. This contributes to the safe movement of the travelling public, thereby
mitigating the City's liability concerns.

Economic Impact

Project PW-2012-07 funds City-wide damaged/displaced sidewalk joint deflection cutting/removal
program as well as the curb & sidewalk repair and replacement program. The 2011 approved Capital
budget for these activities is $1,220,000.00.

T11-188 is for a one year period, with two, one year extensions. These extensions are at the City’s sole
discretion to award, and are based on satisfactory performance reviews. The 2011 contract value is
estimated to be $182,500 excluding taxes. The contract contains provisions noting that the work in any
given year is contingent upon funding being approved.

There are sufficient funds in the capital account to cover this work and the sidewalk replacement/repair

work as well. As the two activities are funded under a single project number, staff will monitor the
quantities to ensure the combined expenditures remain within budget.

Communications Plan

N/A

Purpose

The purpose of this report is to award Tender T11-168 for sidewalk joint deflection and cutting/removal.
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Background - Analysis and Opfions

Sidewalk trip edges throughout the City are inspected annually and a list of the repair locations is
established on a priority basis.

The joint deflection program was initiated by the Public Works Department a number of years ago to
address the increasing number of trip edges that occur due to frost heaving and heat related sidewalk
lifting. The work involves the removal of trip edges by saw cutting the joints flush, thereby eliminating
potential liability claims. The Province's new Minimum Maintenance Standards now include standards for
repairing/eliminating trip edges on sidewalks.

Tender T11-168 was advertised on the City Page, Biddinge, and the OPBA website. Three bid
documents were picked up, and one bid submitted as follows:

Contractor / Bidder Bid Price {exc. taxes)

Sidewaiks Plus Ltd. $182.500

Staif have reviewed the bid for mathematical errors. This contractor has performed this work for the City
for the past few years, with very good results. Prices submitted in this tender are in line with costs
incurred for this work in previous years.

The estimated cost for this project including all applicable taxes is $192,000 and is calculated as follows:

Tender Price {not including HST) $182,500.00
Non rebatable portion of HST {1.76%) 3.212.00
Subtotal $185,712.00
3% Administration 5571.36
Total Cost $191,283.36
Rounded $192.000

Relationship to Vaughan Vision 2020/Strategic Plan

This report is consistent with the priorities previously set by Council, specifically the following Vaughan
Vision's Goals and Objectives

Goal; Service Excellence

Objective: Pursue Excellence in Service Delivery

Objective: Enhance and Ensure Community safety, Health & Wellness
Goal: Management Excellence

Objective: Maintain Assets and Infrastructure integrity

Regional Implications

The work covered under this program does involve joint deflection removal on sidewalks located on
Regional roads; however, there are no other implications to the Region as a result of this upcoming
tender award.
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Conclusion

Tender T11-168 for sidewalk joint deflection removal program closed on May 12, 2011. Based on the bid
price submitted, and the fact that the company has successfully performed this work for the City
previously, it is recornmended that tender T11-168 be awarded to Sidewalks Plus Ltd.

Attachments

N/A

Respectfully submii

Bill Robinson, P. Eng.
Commissioner of Engineering & Public Works



GHAN memorandum

_ c _H
DATE: May 17, 2011 A LA
TO: Mayor and Members of Council =20 (]
couNClL - Nay 29 201)
FROM: Liana Haughton e
RE: Lease with Bellshire Woods Estates Inc. — 70 Tigi Court

On January 26, 2010, Council enacted By-law No. 6-2010 to authorize a lease between the City
and Bellshire Woods Estates Inc. for a gross leasable area of 6,200 square feet.

On June 18, 2010, the City received a copy of the Surveyor's Certificate from Belishire Woods
Estates indicating the gross leasable area is actually 6,740 square feet,

An amending by-faw has been placed on the agenda for May 24, 2011, to revise the gross
leasable area to 6,740 square feet.

Should you have any questions, please call me at Ext 8473.

hena Ffrie

Liana Haughton
Senior Manager of Real Estate

c. Clayton Harris, City Manager
Janice Atwood-Petkovski, Commissioner of Legal and Administrative
City Solicitor
Heather A. Wilson, Director of Legal Services



VAUGHAN memorandum
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Date: May 19, 2011 —8 L

g/-2001 __
COUNGIL — /lfla,?aq,zou

To: Mayor and Members of Council

From: Heather A. Wilson
Director of Legal Services

Re: Noise By-law Exemption
Toronto York Spadina Subway Extension

On June 29, 2010, Council authorized a Noise By-law Exemption for the Toronto York Spadina Subway
Extension from 7:00 p.m. fo 7:00 a.m., Monday through Saturday, however the exemption is required for
Sundays as well. Accordingly, a draft by-law has been placed on the Council Agenda for May 24, 2011 to
grant the required Noise By-law exemption for the duration of the Toronto York Spadina Subway

Extension project.
I —
Heather A. Wilson -
Director of Legal Services
HAW/gg
Copy to: Clayton D. Harris
City Manager
Janice Atwood-Petkovski
Commissicner of Legal and
Administrative Services and City Salicitor

Bill Robinson
Commissioner of Engineering & Public Works



"VAUGHAN memorandum
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Date: May 19, 2011 ‘ . Ko-zo (!
To: Mayor and Members of Council COUNCIL ~ Mo Y Qf/’_QO//

From: Heather A. Wilson
Director of Legal Services

Re: SRF Vaughan Property 2 Inc., Ward 2
19T-08V03
Conveyance of Land to City for Laneway

On April 5, 2011, Council approved Draft Plan of Subdivision 19T-08V03, attached, showing a private
laneway through the Hydro Corridor to connect with Innovation Drive. Draft Plan conditions #33 and #68
provide for the conveyance of land from Ontario Realty Corporation to the City for the road.

The conveyance is ordinarily provided for in the subdivision agreement, however it has not yet been
completed, and the conveyance must be completed by June 10, 2011 pursuant to ORC’s authority.

Accordingly, a Draft by-law has been placed on the Council Agenda for May 24, 2011 to authorize the
execution of the Agreement of Purchase and Sale with ORC and to authorize the conveyance to the City.
The owner s responsible for all costs related to the transfer.

k Heather A. Wilson
Director of Legal Services
HAW/gg

Copy fo: Clayton D. Harris
City Manager

Janice Atwood-Petkovski
Commissionar of Legal and
Administrative Services and City Solicitor

Bill Robinson
Commissioner of Engineering & Public Works

Liana Haughton :
Senior Manager of Real Estate

SN
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- %VAUGHAN

c g

ltem # o
Repoit No._ =2 w
May 18, 2011 COUNCIL"‘M_QJA! 2‘)“ 2011
To:  Mayor and Members of Council ‘

Re: Construction of (1) Artificial Turf Soccer Field & Associated Lan&scape Works for
Sonoma Heights Community Park (T11-153)

Recommendation

The Commissioner of Community Services, in consultation with the Director of Parks
Development, Recreation & Culture, Parks Operations & Forestry, Purchasing Services
Department, and Reserves and Investments, recommends:

1) That T11-153 Construction of (1) Artificial Turf Soccer Field & Associated Landscape
- Works for Sonoma Heights Community Park be awarded to Gateman Milloy in the
amount of $934,827.71, plus H.5.T.;

2) Additional funding for Geo-Technical inspectionsftesting in the amount of $6,000.00 and
for Electrical inspections/testing in the amount of $5,200.00 be approved.

3) That a contingency allowance of 10% be approved, within which the Director of Parks
Development is authorized to approve amendments to the contract;

4) That the budget for capital project PK-6281-10 be increased by $108,000 and funded
$97,200 from City Wide Development Charges, Parks Development and $10,800 from
Parks Infrastructure Reserve,

8) That inclusion of the matter on a Public Committee or Council agenda for additional
funding for Sonoma Heights Artificial Turf Soccer Field Construction is deemed sufficient
notice pursuant to Section 2(1)(c) of Bylaw 394-2002: and,

6) That a bylaw be enacted authorizing the Mayor and the City Clerk to sign the necessary
documents.

Contribution to Sustainability

This report is consistent with the priorities previously set by Council in the Green Directions
Vaughan, Community Sustainability Environmental Master Park Plan, Goal 2, Objective 2.2:

¢ To develop Vaughan as a City with maximum green space and an urban form
that supports our expected population growth.

Economic Impact

Capital project PK-6281-10, Construction of (1) Artificial Turf Soccer Field & Assoclated
Landscape Works for Sonoma Heights Community Park was approved in the 2010 Capital
Budget in the amount of $987,000. Additional funding of $108,000 is required and shalt be
comprised of $97,200 from City Wide Development Charges — Parks Development and $10,800




from the Parks Infrastructure Reserve There is no change to the Parks Cperations and Forestry
base operating budget as a result of this redevelopment.

Communications Plan

The Kleinburg Nobleton Soccer club will be informed of council's decision following the May 24,
2011 Council meeting.

Purpose

The purpose of this memorandum is to seek Council approval fo award T11-153 Construction of
(1) Artificial Turf Soccer Field & Associated Landscape Works for Sonoma Heights Community
Park. ‘ - '

. Background

The project is for the construction of an Artificial Turf Soccer Field at Sonoma Height Community
Park located at 100 Sunset Ridge, in Ward 2.

The project will provide a new Artificial Turf Soccer Field and will encourage physical activity and
premote the health and well being of Vaughan residents.

All twelve (12} prequalified general contractors were invited to provide bids for tender T11-153
and were notified that the tender will close and be publicly opened on May 17, 2011.

A total of 8 bids had been picked-up from the Purchasing Services Department and 7 bid
documents were received, 2 were non-compliant and the results are as follow:

Contractor Tendered Price (not incl. HST)
Gateman Milloy Inc. $934,827.71

*Mopal Construction $1,000,429.90

Pine Valley Enterprises $1,006,605.74

Forest Contractors $1,024,931.25

Dol Turf Restoration Ltd. $1,116,644.75

*Mathematical correction due fo adding error.

Parks Development staff has reviewed the submitted bids and are satisfied that Gateman Milloy
meet the requirements of the bid. Therefore, it is appropriate to award this contract to Gateman
Milloy.

Gateman Milloy Inc . $ 934,827.71

Contingency Amount (+-10%) 93,482.77
Geo-Technical inspections/testing 6,000.00
Electrical inspections/testing 5.200.00
Sub-total $1,039,510.48
Spent/Commitied fo date 23,363.96
Sub-total $1,062,874.44 -
Treasury Administration (3%) 31.886.23
Total Cost $1,094,760.67
Rounded : $1,095,000
Total Cost $1,095,000
PK-6281-10 Original Budget ) ' 987,000
Additional Funds Requested $ 108,000

@,



Relationship to Vaughan Vision 2020/Strategic Plan

In consideration of the strategic priorities related to Vaughan Vision 2020, the project will provide:

. STRATEGIC GOAL:
Service Excellence - Providing service excellence to citizens.

o STRATEGIC OBJECTIVES:
Pursue Excellence in Service Delivery; and Enhance and Ensure Community Safety,
Health and Wellness - To deliver high quality services and to promote health and
wellness through design and program.

This report is consistent with the priorities previously set by Council and the necessary resources
have been allocated.

Regional Implications

Not Applicable

Conclusion

Staff recommend that this contract be awarded to Gateman Miiloy in the amount of $934,827.71,
plus H.S.T. The budget for capital project PK-6281-10 be increased by $108,000 and funded
$97,200 from City Wide Development Charges, Parks Development and $10,800 from Parks
Infrastructure Reserve.

Parks Development and Purchasing Services Department staff members have reviewed the bid
submissions and have determined that the low bid contractor, Gateman Milloy is deemed to meet
the requirements of the contract.

Should Council concur with the additional funding request, this action would be considered as an
amendment to the Capital Budget. Pursuant to the Municipal Act, before amending a budget, a
municipality shall give notice of its intention to amend the budget at a Council meeting. Where a
capital budget has been subject to a public meeting during the adoption of the approved capital
budget and where additional funding is required to complete the approved works, inclusion of the
matter in a staff report requesting additional funding on a Public Committee or Council Agenda is
deemed sufficient notice pursuant to Section 2(1)(c) of bylaw 394-2002.

Upon award of T11~153, this project will commence within ten (10) working days from the Date of
Notification of Award and should be completed August 1%, 2011 (weather permitting).

Attachments

Not applicable.

Report Prepared by:

Paul Gardner, Director of Parks Development, ext. 8858
Martin Tavares, Construction Coordinator, ext. 8882
Mike Kari, Landscape Architect, ext. 8113



Respectfully submitied,

Marlon Kalifdeeh—
Commissioner of Community Services

Copy to: Clayton Harris, City Manager
Barbara Cribbett, Commissioner of Finance and City Treasurer
Paul Gardner, Director of Parks Development
George Wilson, Director of Purchasing Services
Ferrucio Castellarin, Director of Reserves and Investments

O
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DATE:

TO:

RE:

Engineering Services

' o o
May 18, 2011 | \tom i

ReportNo._2.5 C )

-Hon. Maurizio Bevilacqua, Mayor

and Members of Council

councit - Ma g 2 20l

COUNCIL MEETING ~ MAY 24, 2011

AWARD OF TENDER T11-048

KEELE STREET SIDEWALK

LANGSTAFF ROAD TO RUTHERFORD ROAD
WARD 4 '

Recommendation

The Commissioner of Engineering and Public Works in consuitation with the Director of
Purchasing Services and the Director of Reserves and Investments recommends:

1.

7.

That Tender T11-048, Keele Street sidewalk - Langsfaff Road to Rutherford Road be
awarded to VBN Paving Limited in the amount of $207,510.00, plus applicable taxes;

That a contingency allowance in the amount of $21,000.00, plus applicable taxes be
approved within which the Commissioner of Engineering and Public Works or ‘his
designate is authorized to approve amendments to the Contract;

That a Geotechnical and Material Testing amount of $2,000.00, plus applicable taxes be
approved to ensure compliance with all applicable standards;

That a Utility Relocation amount of $15,000.00, plus applicable taxes be approved;

That the budget of Capital Project No. EN-1663-07 be increased by $26,000.00 and be
funded by Citywide Engineering Development Charges;

That inclusion of the matter on a Public Committee or Council Agenda for additional
funding request for Keele Street Sidewalk — Langstaff Road to Rutherford Road is
deemed sufficient notice pursuant to Section 2(1)(c) of By-Law 394-2002; and

That the Mayor and City Clerk be authorized to sign the appropriate documents.

Contribution to Sustainabhility

The construction .of the sidewalks finks will promote pedestrian transportation and ensure that

an acceptable level of service by the City's infrastructure is maintained for the health and well

being of its citizens.

\



Economic Impact

The total project cost, which includes a contingency allowance, geotechnical inspection,
material testing, utility relocation and treasury administration is approximately $258,000.00. The
2007 Capital Budget (Capital Project No. EN-1663-07) for the Keele Street Sidewalk includes
$232,000.00, with $160,000.00 funded from City Wide Development Charges and $72,000.00
from Taxation.

The estimated additional cost for this project of $26,000.00 is to be funded by increasing the
funding from Citywide Engineering Development Charges.

Long range financial implications will include operating and maintenance costs associated with
this type of infrastructure which are not quantified at this time, including long term replacement.

Communications Plan

Once the project is awarded, Engineering Services staff will advise the Mayor and Members of
Council and wilt distribute a notice of construction to the affected residents and businesses.

Purpose

Council approval to award Tender T11-048, Keele Street sidewalk - Langstaff Road to
Rutherford Road.

Background - Analysis and Options

The work covered by this tender includes the installation of several segments of concrete
sidewalk on either side of Keele Street between Langstaff Road and Rutherford Road, totaling
approximately 1,730 metres in length {Capital Project No. EN-1663-07). See Attachment No. 1
for project location. All necessary permits and approvals have been obtained.

The tender was advertised in the Daily Commercial News, on the Ontaric Public Buyers
Association (OPBA), on Biddingo and on the City webpage and closed on April 26, 2011.
Construction is scheduled to commence in June and is expected to be completed by Falf 2011.

A total of 24 sets of bid documents were picked up from the Purchasmg Services Depariment
and the following 17 bids were received:

Contractor ] Totai Bid Amount {(excl. H.S5.T.)
VBN Paving Limited $207,510.00
Ashland Paving Ltd. *$209,239.94
Nuroad Construction Limited $220,854.00
Robert B. Meisner Construction Inc. *$239,408.50
IL Duca Contracting Inc. $237,145.00
614128 Ontario Ltd. O/A Trisan Construction : $238,598.19
Concord Paving Inc. $241,770.00
Aloia Bros. Concrete Contractors Lid. *$243,654.25
Vaughan Paving Ltd. $250,493.25
Coco Paving Inc. *$248,544.47
D. Martino Construction Limited $251,275.00

Bennington Construction Ltd. : - $254,113.00 > e

@
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Serve Construction Lfd. $268,759.00

Miwel Construction Limited $274,396.81
Rafat General Contractor Inc. $284,290.00
AN, Curb & Sidewalk Ltd. $321,354.37
Ferpac Paving Inc. $406,820.00

* Corrected for arithmetic error

The estimated cost for this project, including geotechnical inspection and material testing, a
contingency allowance, utility relocation, treasury administration and all applicable taxes is
$258,000.00 and is calcutated as follows:

VBN Paving Limited (excluding H.S.T.) $ 207,510.00
Contingency Amount (approx. 10%) $ 21,000.00
Geotechnical Inspections and Material Testing (estimated) $ 2,000.00
Utility Relocation $ 15,000.00
Sub-Total . $ 245,510.00
H.S.T. (1.76%) $ 4.320.98
Total $ 249,830.98
Treasury Administration {(3%) $ 7.494.93
Net Total Cost $ 257,325.91

ROUNDED $ 258,000.00

Approved Budget {$ 232,000.00)

Additional Funds Required $ 26,000.00

Engineering Services staff have reviewed the submitted bids and are satisfied that VBN Paving
Limited, which has successfully completed similar work for the City in the past, is deemed

- qualified to undertake this project. Therefore, it is appropriate to award this contract to the low

bidder, VBN Paving Limited.

The engineering estimate for the construction of this project was $230,000.00, excluding H.S.T.
The primary reason for the budget variance is due to incorporating provisions into the contract
to relocate utilities in order to accommodate the installation of the proposed sidewalk. These
utility relocations were not anticipated in the early stages of design. '

Relationship to Vaughan Vision 2020/Strategic Plan

In consideration of the strategic priorities related to Vaughan Vision 2020, the recommendations
of this report will assist in: :

Fursue Excellence in Service Delivery;
Enhance and Ensure Community Safety, Health & Wellness; and
Lead and Promote Environmental Sustainability

This report is consistent with the priorities previously set by Council.



Regional Implications O

York Region has issued their approval and will be advised of project commencement.
Conclusion

Staff recommends that this contract be awarded to VBN Paving Limited in the amount of
$207,510.00, plus applicable taxes.

Attachments
1. Location Map

Report prepared by:

Colin Cassar, C.E.T., Senior Engineering Assistant, ext. 8756
Vince Musacchio, P. Eng., PMP, Manager of Capital Planning and Infrastructure, ext. 8311 val

/o=

Respectfully submitted,

ill Robinson, P. Eng. Jack Graziosi, P. Eng., M. Eng. \)
Commissioner of Engineering and Public Works Director of Engineering Services —
CCime
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CITY OF VAUGHAN — ENGINEERING SERVICES DEPARTMENT DRAFTSPERSON: M.EO,
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Engineering Services

. C l I ‘
DATE: May 18, 2011 item #
Report No. 2% o

TO: Hon. Maurizio Bevilacqua, Mayor
and Members of Council - COUNCIL -- m““}é}?. cel]

RE: COUNCIL MEETING — MAY 24, 2011
AWARD OF TENDER T11-086
PEELAR ROAD CULVERT REPLACEMENT
WARD 4

Recommendation

The Commissioner of Engineering and Public Works in consultation with the Director of
Purchasing Services and the Director of Reserves and Investments recommends:

1. That Tender T11-086, Peelar Road Culvert Replacement be awarded to Direct
Underground Inc. in the amount of $420,835.00, plus applicable taxes;

2. That a contingency ailowance in the amount of $45,000.00, plus applicable taxes be
approved within which the Commissioner of Engineering and Public Works or his
designate is authorized to approve amendments to the Contract;

3. That the City retain SRM Associates to provide contract administration and inspection
services, including geotechnical and material testing and disbursements at an estimated
cost of $67,400.00, plus H.S.T., funded from the 2008 Capital Budget (Capital Project
No. EN-1728-08);

4. That a contingency aliowance in the amount of $7,000.00, plus H.S.T., be approved for
contract administration and inspection within which the Commissioner of Engineering
and Public Works or his designate is authorized to approve additional engineering
services; '

5. That the necessary By-Law be passed authorizing the temporary road closure of Peelar
Road, approximately 200 metres west of Maplecrete Road, to facilitate the installation of
the culvert in a safe and efficient manner, from Juiy 1, 2011 to October 14, 2011: and

B. That the Mayor and City Clerk be authorized to sign the appropriate documenits.

Contribution {o Sustainability

The replacement of the culvert will ensure that an acceptable level of service by the City’s
infrastructure is maintained for the health and well being of its citizens.



Economic lmpact

The total project cost of $570,000.00, which includes a contingency allowance, contract
administration and inspection, geotechnical inspection, material testing and freasury
administration falls within the approved budget amount and as such, there is no additional
economic impact to the 2008 Capital Budget (Capital Project No. EN-1728-08).

LLong range financial implications will include operating and maintenance costs associated with
this type of infrastructure which are not quantified at this time, including long term replacement.

Communications Plan

Once the project is awarded, Engineering Services staff will advise the Mayor and Members of
Council and will distribute a notice of construction to the affected residents and businesses.

A comprehensive communication plan will be implemented to inform all the stakeholders of the
proposed temporary closure of Peelar Road. The communication plan will include written
notification of the road closure to the area property owners and stakeholders, including
emergency public service agencies (Police, Fire and Ambulance), as well as Canada Post.

Access Vaughan will be provided with information regarding the road closure and associated
contact information in order to effectively respond to enquiries from the general public. The
contractor wil be responsible for the installation and maintenance of all barricades and
construction signage in order to provide pedestrian safety and local access around the
construction area. The appropriately worded road signage will be instailed a minimum of two
weeks prior to the road closure as a means of informing motorists of the temporary road closure
in accordance with the Ontario Traffic Manual Book 7.

Purpose
Council approval to award Tender T11-086, Peelar Road Culvert Replacement.

Background -~ Analysis and Options

The work covered by this tender includes the replacement of an existing culvert on Peelar Road,
approximately 75 metres east of Interchange Way over the Black Creek, (Capitat Budget Project
No. EN-1728-08). See Attachment No. 1 for project location. All necessary permits and
approvals have been obtained.

The tender was advertised in the Daily Commercial News, on the Ontario Public Buyers
Association (OPBA), on Biddingo and on the City webpage and closed on May 4, 2011. A total
of 26 sets of bid documents were picked up from the Purchasing Services Department and the
following 11 bids were received:

Contractor Total Bid Amount (excl. H.S.T.)
Direct Underground Inc. $420,835.00
Iron Trio inc. * $425,754.81
Taylor Wakefield General Contractors * $430,619.00
614128 Ontario Ltd. O/A Trisan Construction $440,177.70
Esposito Bros. Construction Ltd. $453,570.35

O
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Comer Group Limited $456,137.00

All Services Incorporated * $479,155.00
Bob Henderson Construction $525,060.00
Anscon Contracting Inc. $536,780.44
Gentile Confracting Ltd. * $551,866.00
Wasero Construction (1991) Ltd. $624,669.00

* Corrected for arithmetic error

The estimated cost for this project, including contract administration and inspection,
geotechnical inspection and material testing, a contingency allowance, treasury administration
and all applicable taxes is $570,000.00 and is calculated as follows:

Direct Underground [nc. Bid Price (excluding H.S.T.) $420,835.00
Contingency Amount (approx. 10%) $ 45,000.00
Contract Administration and Inspection, including Geotechnical

Inspections and Material Testing (estimated 12 weeks) $ 67,400.00
Contingency Amount (Contract Administration and Inspection) $ 7,000.00
Sub-Total : $540,235.00
H.S.T. (1.76%) $ 9,508.14
Total $549,743.14
Treasury Administration (3%) $ 16,492.29
Net Total Cost : $566,235.43

ROUNDED $570,000.00
Engineering Services staff and the City's consultant SRM Associates have reviewed the
submitted bids and are satisfied that Direct Underground Inc., which has sticcessfully completed
similar work for the City in the past, is deemed qualified to undertake this project. Therefore, it
is appropriate to award this contract to the low bidder, Direct Underground Inc.
The engineering estimate for the construction of this project was $570,000.00, excluding H.S.T.

Relationship to Vaughan Vision 2020/Strategic Plan

In consideration of the strategic priorities related to Vaughan Vision 2020, the recommendations
of this report will assist in:

. Pursue Excellence in Service Delivery;
. Enhance and Ensure Community Safety, Health & Weilness; and
. Lead and Promote Environmental Sustainability

This report is consistent with the priorities previously set by Council.

Regional Implications

Not Applicable.



Conclusion C)

Staff recommends that this contract be awarded to Direct Underground Inc. in the amount of
$420,835.00 plus applicable taxes.

Attachments
1. Location Map

Report prepared by:

Pat Marcantonio, C.E.T., Senior Engineering Assistant, ext. 8468
Vince Musacchio, P. Eng., PMP, Manager of Capital Planning and Infrastructure, ext. 8311 W

Respectfully submitted,

~ -

Bill Roblnson P Eng. ack Graziosi, P. Eng., M. Eng.

Commissioner of Engineering and Public Works Director of Engineering Services

PM:mc
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Maplecrete

Adesso Dr.

Sante Dr,

/ 7 [ L, Steeles  Avenue

West

ST

PEELAR ROAD - CULVERT REPLACEMENT

T11-086

LOCATION: Part of Lot 4, Conc. 4

LEGEND

* CULVERT LOCATION

NOT TO SCALE

CITY OF VAUGHAN — ENGINEERING SERVICES DEPARTMENT

DRAFTSPERSON: _SMM

Drawing nome: O:\Engineering Services\Design Services\Design Drofting\$ENGSERV\PAT\$2010 Attochments\Peelar Culvert.dwg
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DATE: May 19, 2011 ttem#___© i

e, ReportNa. (U_g
TO: Mayor Bevilacqua and Members of Council COUNCIL - Ma gsf >0 J
FROM: Clayton D. Harris, City Manager —~
RE: COUNCIL MEETING - MAY 24, 2011

OUTSTANDING REPORTS LIST

The City Manager, in consuitation with the Senior Management Team recommends that the Qutstanding
Reports List be revised to reflect the recommended deletions and changes in the attached document
(ATTACHMENT 1).

This matter was originally brought to the attention of the Committee of the Whole by Councillor |afrate at
Committee of the Whole meeting on February 22, 2011 (Report 11, ltem 23) and as a result was then
brought forward to the Committee of the Whole (WS) on May 17, 2011. As directed by Members of
Council, staff have reviewed the list with the objective to reducing the number of outstanding items.

The attached revised list contains items that the City Manager and Senior Management Team are
recommending be removed from the Outstanding Reports list. An explanation for each item that has been
recommended for removal has been included.

Attachments

ATTACHMENT 1: Revised QOutstanding Reports List as of May 2011,

Respectfully submitted,

Clayton D. Harris, cA
City Manager
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Hardychuk, Gloria
Subject: Vaughan Auditor General o
ltem # _.
Report No./ 2 Eirance +Adsin

Camar-"h(e
COUNGIL Ma.fast‘ 20l

From: frank.greco@sympatico.ca [mailto:frank.greco@sytmpatico.ca)

Sent: Monday, May 23, 2011 07:29 PM

To: Bevilacqua, Maurizio; Rosati, Gino; Di Biase, Michael; Deborah Shulte <deborah.shulte@vaughan.ca>; Iafrate, Marilyn;
Carella, Tony; DeFrancesca, Rosanna; Racco, Sandra; Shefman, Alan; Abrams, Jeffrey

Subject: Vaughan Auditor General

Dear Mr. Mayor and Members of Vaughan Council;
RE: Item #5- "Review of Internal Audit Charter"- Report No. 13 of the Finance and Administration Committee

Let me first commend Reg. Councillor Rosati for bringing this item to Finance Committee and before Council on May 24th, 2011.
The most impartant topic of discussion for every taxpayer in Vaughan is how our taxes are being spent and are taxpayers getting
the most value for their money? When we compare our tax rates with other municipalities, Vaughan has been near the top with
the lowest rate. However, are we comparing the same level of service to those other municipalities? I am not sure if we can be
definitive about such an answer without a higher level of review from someone like an Auditor General.

The value to the City of Vaughan in having an Auditor General has been something that has been talked about for a number of
years. The role of an Auditor General would ensure that city taxes are being used in the most efficient matter, Secondly, a review
city expenditures and yearly audit of the city budget by an Auditor General would show where the city can improve to create
more value for taxpayers' money, possibly at lower costs. The City of Vaughan does not enjoy this layer of assurance at the
moment. Finally, the role of the Auditor General is to create the ultimate level of transparency for taxpayers and the use of public
funds for city services. With the clear role and function of an Auditor General Charter, taxpayers would have much more
confidence that their tax money is being used wisely, and our City Council and staff could aim to have the lowest tax rate in York
for many years to come.

The role of an Auditcr General is an essential one for any municipality having tremendous growth in population like curs. I don't
think it would take much convincing that role and function of an Auditor General is warranted for our city. I would encourage
Members of Vaughan Council te give serious consideration to creating such an important position.

Regards,
'F rank Gl‘eCO t: 905-893-2427 fax: 905-893-3087

E-mail: frank.greco@sympatico.ca

This e-mail, including any attachment(s), may be confidential and is intended solely for the attention and information of the named addressea(s). If you are not
the intended redipient or have received this message in error, please notify me immediately by return e-mail and permanently delete the original transmission
from your computer, including any attachment(s). Any unauthorized distribution, disclosure or copying of this message and attachment(s) by anyone other than
the recipient is strictly prohibited.

5/24/2011
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Item #

Report No./ 2 Fingnce + Bdm; n.
May 17, 2011 B e nes”
COUNCIL — 4 Y 2ol

To: Hon. Maurizio Bevitacqua, Mayor and Members of Council
From: Barry Jackson, Director of Financial Services
RE: Information Request — Finance & Administration Committee Agenda

May 16, 2011 - Item # 2, 2011 Water & Wastewater Operating Budgets

During the Finance and Administration Committee meeting on May 16, 2011, a request
for further information was received in regards to attachment #2 “The Municipal Rate
Comparison” . The attached chart has now been changed to include all municipalities in
the Region of York.

The revised rate comparison chart now shows that in the Region of York, the City of
Vaughan has the lowest rate. However these rates as recommended will ensure the
future financial sustainability of the City’s water and wastewater infrastructure for the

future.

If you have any further questions, please call me at extension 8272.

Regards
/57(7/(/—»4*- RECEIVED
Barry Jackson, CGA MAY 2.0 27

Director of Financial Services
CITY OF VAUGHAN
CLERKS DEPARTMENT

Attachment

c: Clayton Harris, City Manager -
Barb Cribbett, Commissioner of Finance/City Treasurer
Bill Robinson, Commissioner of Engineering & Public Works
Brian Anthony, Director of Public Works
Jeffrey Abrams, City Clerk
Carey Greenidge, Finance Manager, Water & Wastewater
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c_ 15

Bonsignore, Connie Rep:stnillﬁ._ﬁc{ﬂ—-

From: Gino Ruffolo [ruffolog@rogers.com] COUNCIL - Ma\! a4 !l | J

Sent: Tuesday, May 24, 2011 11:38 AM /!

To: lafrate, Marilyn; Abrams, Jeffrey

Cc: Bevilacqua, Maurizio; Rosati, Gino; Di Biase, Michael; Schulte, Deb; Carella, Tony;
DeFrancesca, Rosanna; Racco, Sandra; Shefman, Alan

Subject: Communication 12, ltem 4, Rpt 29 CW (WS) - $150M Lawsuit Rizmi & Milan

Importance: High

Attachments: Budget Committee November 10.2009.pdf; Cost Endorsement Rizmi vs. Vaughan.pdf; Omarra
Decision Rizmi vs Vaughan.pdf; Written Deputation Gino Ruffolo Budget Committee - November
3 2009.pdf; Milani & Rizmi $150M Appeal Decision.pdf

Dear Councillor |afrate,

| come to you as a constituent of Ward 1 and respectfully ask that you support my request.

The above noted communication dated May 19" 2011 from the City Manager recommends that council
direction regarding my communications on the Draft 2010 Operating Budget be deleted despite not being
addressed. This is not acceptabie to me.

Attached are my original communications as well as court decisions.

Let me raise a few points. Ms. Wilson's report dated Nov 10, 2009 stated the Rizmi & Milani winning
court decision was under appeal by the City as some sort of mollification to my concerns over financial
stability. Well, a few months {ater on March 15, 2010, the appeal of the City was dismissed by 3 more
appeal court judges. The City appealed again and again a few months later the City’s appeal was thrown
out by 3 more judges.

There are now no more appeals that are possible. What is the status of the case now? Now more than
ever, it would suggest that my concerns need to be addressed with a substantial response. Responses
such as “reasonable estimates cannot be ascertained” are not acceptable in these circumstances. The
potential estimate can by $150M it is in the statement of claim. The potential financial risk to the
taxpayers of Vaughan is substantial and should not be left to who has the better legal team in court.

| don’t know much about Rizmi or Milani, but from what | do know....and apparently what at least 7
provincial judges know, is that there is a real risk in this lawsuit to the financial stability of our residents.
Let me quote one section of one of the three decisions. “...it is apparent that some degree of damages
was sustained by virtue of the City closing the zoning applications”. I'm not sure what else you need.
There is “reasonable” risk.

| respectfully request the City NOT delete my outstanding item on the issues list and take a call to action
to get this lawsuit settled once and for all.

Please pass the following resolution.

That Staff prepare a report to address the $150M Rizmi & Milani lawsuit in relation to the financial
reporting and financial statements of the City of Vaughan.

Thank you and | look forward to hearing from you on this matter.

Note: The attachments noted in this
Gino Ruffolo Communication are available for
viewing in the reference binder at the

in the Clerks Office and on the City
website.

5/24/2011

back of the room and will be available




BUDGET COMMITTEE NOVEMBER 10. 2009

WRITTEN SUBMISSION TO BUDGET COMMITTEE
NOVEMBER 3, 2009

Recommendation

The Director of Financial Services and Director of Legal Services recommend that this report be
received for information.

Contribution to Sustainability

N/A

Economic Impact

There is no economic impact as a result of this report.

Communications Plan

N/A

Purpose

The purpose of this report is to report pursuant to Budget Committee direction of November 3,
2009,

Backg' round - Analysis and Options

On November 3, 2009, Budget Committee resclved that the written submission of Mr. Gino
Ruffolo, 148 Fieldgate Drive, Vaughan, L6A 1K4, dated November 3, 2009, be received and
referred to staff for a report to be provided to Budget Committee. The written submission refers
to an ongoing lawsuit in which the City is a Defendant and Lucia Milani and Rizmi Heldings
Limited are Plaintiffs. The written submission attaches two decisions of Mr. Justice O'Marra in
the lawsuit, one dated May 20, 2009 being a decision regarding the City's motion for summary
judgment, and one dated October 7, 2009 for costs of the motion.

In addition to the material submitted, Council will recall that on October 27, 2009, the City was
granted leave to appeal the ftwo Decisions of Mr. Justice O'Marra by the Supreme Court of
Justice (Divisional Court), by Mr. Justice Dambrot. The Notice of Appeal has been filed.

The written submission indicated the lawsuit should be disclosed in the City's 2008 Financial
Statements and should be included in‘the 2010 operating budget.

The City's financial statements are governed by and are in accordance with the Public Sector
Accounting Handbock as set out by the Public Sector Accounting Board (PSAB).

In regards to this lawsuit, senior management staff consulted with City legal counsel as it relates
to the 2008 financial statements. In addition the City’s external auditors reviewed this matter and
specifically had discussions with both senior management staff and the City’s legal counsel.

Senior management in consultation with the external auditor made a determination that
reasonable estimates could not be ascertained for the purposes of the 2008 financial statements.
This decision was in compliance with section 3300 of the above referenced PSAB handbook,
The appropriate financial disclosure is reviewed annually.



In terms of public disclosure, the City's financial statements include a general provision under
Note 15 section (a) that the City is subject to claims, lawsuits and other contingencies and where
estimates can be reasonably estimated an accrual is made .

The City’s 2008 financial statements received an unqualified audit opinion by the City’s external
auditors and they were presented at a public Audit Committee meeting on June 29, 2009 and
Council en June 30, 2009.

As the matter is before the Court, and the likelihood of a final determination of the lawsuit in 2010
is not expected, therefore no provision has been made in the 2010 Budget.

Relationship to Vaughan Vision 2020/Strategic Plan

This report is consistent with the priorities previously set by Council and the necessary resources
have been allocated and approved. ‘

Regional Implications

N/A

Conclusion

Staff will continue to monitor the matter.
Attachments

None

Report prepared b\.g'

Heather Wilson
Director of Legal Services

Barry Jackson
Director of Financial Services

John Henry
Director of Budget and Financial Planning

Respectfully submitted,

Barry Jackson Heather Wilson
Director of Financial Services Director of Legal Services



COURT FILE NO.: 08-CV-353636PD2
DATE: 2009/10/07

SUPERIOR COURT OF JUSTICE - ONTARTO

RE: Rizmi Holdings Limited and Lucia Milaoi v, The Corporation of the City
of Yanghan
BEFORE: Justice O’Marra

COUNSEL: Michael Miller and Sam De Caprio, for the Plaintiffs
Andrew J. Heal, for the Defendant

DATE HEARD: Fcbruary 3, 2009

COSTS ENDORSEMENT

(1] The plaintiffs have commenced an action against the City of Vaughan in which they
scek $150 million in damages on the basis that the defendant acted improperly in closing two
applications submitted 10 re-zonc parcels of land from agricultural to residential for
development purposes. Subsequent to the closing of the applications the Oak Ridges Moraine
Conservation Act, 2001 8.0. 2001 ¢.31 was passed significantly curtailing development in the
cnvironmentally sensitive arca of the OQak Ridges Moraine, within which the plaintiffs’ lands
are situated. The plaintiffs allege that through the negligent or improper corduct of city
officials in closing their applications without notice they lost the opportunity to develop the
lands because their closed applications did not qualify as existing applications and exceptions
under the transitional provisions of the Act

[2]1  The defendant brought a motion under Rule 20.04 for sunmary judgment on the basis
that the claim of the plaintiffs did not raisc a genuime material issue for trial. Further, the
defendant moved under Rule 21,01(1) (2) for determination before trial on a question of law
that would dispose of the action on the basis that 520 of the Qak Ridges Moraine
Conservation Act was an absolute bar to the claim advanced. In addition, the defendant
argued the Limitatians Act, 2002 8.0. 2002, ¢.24 statule-barred the plaintiffs” claim.

[3(]  The dcfendant’s motion for summary judgment was dismissed on the basis that there
were a number of genuine material factual disputes which could only be resolved on an
assessment of a full evidentiary record it trial. The defendant’s motion to dispose of the
action on a question of law was dismissed becausc 1 coneluded that it is not plain and obvious
5.20 of the Qak Ridges Moraine Conservation Act is a bur 1o the plaintiffs’ claim of
negligence or malfeasance and abuse of public office alleged by the plaintiffs to have been




Page: 2

committed by the defendant for reasons unrelated to the Act. Further, the provision relied on
by the defendant had never been judicially considered before and its claim of immunity raised
a novel legal issue that required a complete evidentiary record in face of the plamtifis’ claim
of alieged wrongdoing by the defendant.

[4]  Also, the defendant brought a motion to strike portions of the affidavit of Councitlor
Bernie Di Vona prepared in support of the plaintiffs” response on the principal motions. The
defendant claimed privilege with respect to the contents of an e-mail message attached as an
exhibit ta the affidavit, Included in the motion to strike was a request by the defendant for an
order to remove plaintiffs’ counse] of record.

{51 The motion to strike portions of the Di Vona affidavit and to remove the plaintifiy’
solicitors was withdrawn by the defendant at the commencement of the motions proceeding.

[6] In my Reasons for Decision released May 20, 2009 dismissing the defendant’s
motions I awarded costs to the plaintiffs. At that time, I invited written submissions on the
matter of costs if the parties were unable to agree as to the amount between themselves. The
plaintiffs and defendant submitted their written cost submissions Jume 22 and 29, 2009
respectively, and the plaintiffs” reply submission was sent July 6, 2009.

Motians for Summary Judgment and Determination of a Question of Law

[7]  ©On the motions for summary judgment and determination of a gquesiion of law, the
plaintiffs seek costs on a substantial indemnity basis under Rule 20.06 (1) in the amouat of
$169,156.30, inclusive of fecs and disbursements. On a partial indemnity basis the plaintiff
claims $125,458.80. On the motion to strike the plaintiff seeks cosis on a substantial
indemnity basis in the amount of $56,294.30, inclusive of fees and disbursements and on a
partial indemnity basis $39,315.80.

[8]  The position of the defendant is that the plaintiffs” claim for costs on a substantial
indemnity basis is unwarranted and the quantium claimed In each instance is excessive. The
defendant submits that costs should be fixed and awarded on a partial indemnity basis. For
comparison the defendant submitted its bill of costs. Counsel submitted, had the City been
successful on the surumary jndgment motion it would have claimed $29,552.85 on a
substantial indemnnity basis and $22,678.60 on a partial indemnity basis. On the motion to
strikc the defendant would have sought $33, 972.75 on the substantial indemuoity scale and on
a partial indemnity basis $25,157.19. The defendant states that it is not reasonable for the
plaintiff to seek an amount on the summary fedgment motion almost six times the amount the
defendant would have elaimed if successful.

[9]  Dealing first with the motion for summary judgment and the determination of an issue
of law. The plaintiff contends costs should be awarded on the basis of the apphcahon of Rule
20.06(1). The rule reads as follows:

Where, on & motion for sumimary judgment, the moving party obtains
no relief, the court shall fix the opposite parties costs on the motion on
a substantial indemnity basis and order the moving party to pay them
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forthwith unless the court is satisfied that the making of the motion,
although unsuccessful was nevertheless reasonable.

[10] The plaintiff argues that the defendant obtained “no relief” from the court and it was
unreasonable for (he defendant to have sought summary judgment of the action given the
patent matcrial facts in dispute and issues of credibility before the court, Moreover, the
question of law the defendant claimed would resolve the matter before trial involved
legislation that had not been judicially considered before and which required undisputed facts
to determine. In this matter, the plaintiffs allege malfeasance and abuse of office and the
defendant denies it, The plaintiffs contcad in the circumstances of such obvious conflicting
positions it was unreasonable for the defendaats to have brought the motions.

[11] The defendant takes the position that the motions were not unreasonable beeanse in its
view none of the facts in dispute were material to the legal propositions it asserted would
resolve the claim in its cotirety. In its submissions the defendant statcs the following
position:

Specifically, the moving party maintains that the plaintiff’s cause of
action as confirmed in the plaintiff’s evidence only arose when
amendments to 8,17 of the Oak Ridges Moaraine Conservation Act,
2001, 8.0. 2001, ¢.31 were infroduced in June 2005, which precluded
the plaintiffs from any (alleped) possibility of being ablc to conform
with the transitionsl criteria,

Given this assertion, it was not unreasonable for the moving party to
conclude that no further evidentiary issues peeded to be determined to
find that s.20 of the Oak Ridges Moraine Conservation At could bar
the claim on the basis that either the cause of action arosc as a “direct
or indirect result” of the “enactment or repeal of any provision” of the
Act and/or that the canse of action arose from anything done or not
done in accordance with the Act.

Further, given that the cause of action can only arisc from the date
upon which the claim and damages ariscs, it is submitted that it was
not unrcasonable for the moving paty to belicve that the summary
judgment motion couwld result in a determination that the claim was
statute-barred pursuant to the Limitations Aet, 2002, having been
tommenced four years after the canse of action arose.

[12] The defendant also advances the arpument that becausc the motion was one that
involved aspects of both Rule 20 and Rule 21 it would not be appropriate to specifically
follow the costs consequences set out in Rule 20. Rather, the Court should apply the general
cost considerations as set out in Rule 57.01. Specifically, the coutt should award costs in an
amount that an unsuccessful party could reasonably expect to pay.

[131 In my view, the defendant’s motion for a determination of a question of law was
premiscd on the court being persuaded on the summary judgment motion that there was no
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genuine fssue for trial. The motions were intertwined in the manner the defendant framed its
argument. The defendant was seeling summary judgment and the termination of the
plaintiffs’ action.

{14] T agree that the factors as sct out in Rule 57.01 shouid apply in the overall assessment
of costs, however, in my view the starting point to determiite the applicable svale of costs in
the circumstances of these conjoined motions is for the court to address the question of
whether the summary judgrment motion was reasonable as required under Rule 20.06.

{15] In Smytkv. Waterfall (2002), 50 O.R. (3) 481 (CA) at para. 20 the Court of Appeal
sets out the tost for reasonabieness under Rule 20.06(1) as follows:

Given (hat thc object of the Rule 20.06(1) is to discourage
usmerilorious motions, the onus rests on the unsuccessful moving
party to cstablish that its motion was reasonably brought. The inguiry
that the tourt is to make must focus on the time when the motion was
brought and whether it would be clear to the moving party, acting
reasonably, on the basis of the information that it knew, or reasonably
ought to have known, and the authorifics which has interpreted Rule
20...that there existed a genuine issue for trial. If it reasonably
appeared to the moving party that there was no genuine iseue for trial
then the motion was reasonably brought.

116] The plaintiffs contend that the defendant’s motion was unreasonablc in light of the
serious allepations of wrongdoing upon which the plaintiffs’ ¢laim was based, and the
numerous issucs of credibility apparent, on the record before the court. Turther, 1t was
improper to ask the motion court to make a determination with respect to the application of
$.20 ORMCA, as a complete bar to their claim without the benefit of a fall factual record,
given the nature of the allegations.

{17] Although the motions were unsuccessful the defendant submits, in the absence of
prior judicial authority with respect to the applicability of s. 20 ORMCA, the legal theory
advanced that the provision was determinative and its application would dispose of the need
of a trial, was arguable and reasonabic. They rely on the casc of Risorto v. State Ferm Mutual
Awutomobile Insurance Co., [2003] 0J. No. 990 (S.C.J.) as analogous to this case. Winkler J.
considered the application of Rule 20.06 and stated the following at para. 5

Here the primary thrust of the summary judgment motion mvolved the
interpretation of the provisions of the statutory conditions and the
policy of insurance concerning when the limitation period began. 1
the contention of State Farm on the issuc had been successful it would
have precluded the claim advanced in the lawsuit. An important aspeet
of this question is whether the discoverability priveiple applied to
these provisions. There werc factual aspects to the motion, which I
found required a trial. However, the summary judgment motion was
based on a legal theory which 1 rejected but which was nevertheless
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arguable and thus not unreasonable, Accordingly, the defendant is
responsible for the costs of its unsuccessful motion for summary
Judgment, but on a partial indemnity basis.

(18] Tfthe plaintiffs in their claim accepted, relied on or agreed the actions of the defendant
arose directly or indirectly from anything done or not done by the defendant in accordance
with the ORMCA, the complete immunity theory advanced by the defendant might have been
considered reasonable. However, in this instance the plaintiffs’ claim is based on the alleged
acts and motivation of the defendant to close their applications for reasons wnrelated to the
ORMCA. The defendant’s denial and the obvious factual disputation underscors the
coneclusion that there are genuine material issues that can be resolved only by a trial.

[19] The plaintifis’ claim is grounded in both negligence and male fides. With respect to
the latter ground, the question of whether or not there was conduet which amounted to acts of
bad faith or malice by the defendant is clearly a qucstion of fact. Malice may either be
inferred from direct andfor indirect evidence. In order to mtake a determination as to whether
there was malice in the actions of the defendant the trier of fact would be required 10 assess
the state of mind of the defendant, in this casc its officials. Tn light of such allegations it is
evident that credibility must be assessed and evidence weighed.

[20] In my view, it must have becn apparent to the defendant at the time the motion wus
brought that a claim based in part on abuse of public office would tarn by necessity on factual
determinations and questions of credibility. Even if it was not apparent to the defendant al
the time it initiated thc motions it must have been apparent in light of the conflicting
information reflected in the affidavits of Joanne Arbour, the ¢ity official who closed the
applications and Cam Milani and Bemie Di Vona for the plaintiffs, as to whether the
applications were closed for proper reasons or because the defendant opposed the plaingiffs”
concurrent pit license application on adjacent lands. Certainly, it was apparcnt to the
defendant’s ity solicitor when she acknowledged during the cross-examination on her
affidavit that there werc scrious issues in dispute, obvious credibility issuss and many arcas of’
disagreement existing between the perties in the action over the closing of the applications.
She agreed that whether the applications were active or imactive and closed properly or
improperdy, was a factual matter and not a legal question.

[21] Tn face of the conflicting positions as to when the caunse of action arose and whether
the closing of the applications had anything to do with the ORMCA it ought to have been
clearly known by the defendant the court would need 1o make factual findings and assess the
credibility of the participants in the circumstances.

[22] The moving party’s assertion that none of the facts in dispute were material to the
determination of the legal propositions it advanced is not reasonable. It is clear the plaintiffs
allege bad faith on the part of (he defendant and that there was an abuse of public office when
their applications werc closed, It is well scitled that the pleadings stage is not the appropriate
point to finally determine allegations of bad faith: see Canada (Attorney General) v. Rostrust
Investments [nc., [2007] ONCA 867. Given that counsel for the defendant would know at the
time the motions were initiated allcpations of bad faith and malice require factual




. Page: 6

Jeterminations it reasonably onght to have known by the defendant that a genuine issue for
trial existed.

23] At a minimum, the defendant would have been aware that such allegations would
have required the court to make a determination based on a question of mixed fact and law.
On. the motion brought by the defendant no evidence is admissible, In my view, it was
unreasonable in the circumstances for the defendant to have brought a matter before the
motions court for a determinstion on a question of law in which there were obvious disputed
facts. '

[24] The circumstances of this case are unlike those in Risorio. What the defendant sought
was not a matter of interpretating statutory conditions and the terms of an insurance policy,
but rather the interpretation of an immunity provision, never judicially considered, in the
context of a highly disputed factual background.

[25] 1am not satisfied that the bringing of the motions was reasonable given the need fora
cour! 1o have a full evidentiary record in order to assess whether 5.20 of the ORMCA even
applicd in the ciumstances as alleged by the plaintiffs in their pleadings. Further, there was
an obvious foctual disputc between the parties as to when the cause of action was
discoverable, which would bear directly on a determination of whether the former six year or
current two year limitation period referenced in s. 24(5) of the Limitations Acr, 2002 applied.

[26] In these circumstances, the plaintiff shall be awarded their costs on a substantial
indemnpity basis.

Motion to Strike

[18] I will next deal with the question of the scale of costs, which should apply 10 the
motion to strile. The position taken by the plaintiffs as contained in their submissions are as
follows:

In an elfort to resolve the first motion the plaintiffs agreed to remove
the contentions e-mail wessage which allegedly contained privileged
information which had been attached as an exhibit to the Di Vona
affidavit. This all took place before the parties incurred significant
costs and began cross-examinations, cxchanged factumns, bricfs of
autheritics and prepared for the hearing of the motion to strike.
Despite the plaintiffs’ efforts to resolve the matter, the city was intent
on proceeding with its motion to strike, only to abandon the mation at
the commencement of the court proceedings on February 3, 2009,

{19] The defendant’s position in its response was that the plaintiffs only agreed to remove
the contentious e¢-mail message from their responding motion record to the summary
judgment motion after the motion to strike was initiated. The defendant submits that because
the plaintiff conceded the primary ground upon which the motion was initiated they should
only be entitled to the partial recovery of their costs.
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[20] The defendant’s response however, does not elucidate its reasons why it considered it
necessary to continue the motion. In the absence of & reasonable explanation for continuing
the process after the contentious material was removed the defendant should be held
responsible for causing the plaintiffs to ineur unnecessary costs. In that regard T consider the
Factor referred to in Rule 57.01(1) (f) as to whether any step in the procceding was
unnecessary. The defendant’s failure to terminatc its motion after receipt of the concession
provided by the plaintiff warrants an award of costs on a substantial indemnity basis.

Quanfum

[21] The defendant contends that the nwpber of hours spent by the plaintiffs’ counsel on
the summary judgment motion is cxcessive. The defendant notes that the plaintiffs’ theee
lawyers spent 309 hours on the surmary judgment motion (and the motion to determine a
question of law) compared to the 118 hous its three lawycrs, clerk and student spent.

[22] Further, it asserts that a number of the costs incurred by the plaintiffs are ones that
would have been incurred in the action. It cites as an cxample the cross-exumination of the
partics, which it submits will eliminate and/or Teduce the necessity for further examinations
for discovery. In addition, the defendant maintains that plaintiffs® cost of having obtained an
expert report in support of their claim would have been ncecssary for trial and obtained
irrespective of the motion, Those costs should not be recovered on the motions.

[23] The plaintiff defends the mumber of hours and costs incurred on the basis that they
were necessary in order to resist 2 serioys attack which threatened the continuation of their
claim, Had the defondants been successful, the action would have been terminated. L7urther,
the plaintiff suggests that any comparison of their bill of costs with the defcndant’s does not
properly reflect the benefit derived by the defendant from the extensive resources at its
disposal as a municipal govermment led by experienced in-house counsel and outside counsel.

[24] In rcsponmse to the assertion that certain costs should be in the action, the plaintiff
notes that the cross-cxaminafions for the motions involved non-party witnesses, not the
parties themselves. They will gtill be subject to discovery. With respect to retaining an
expert, his affidavit was prepared to specifically address threshold issucs on the summary
judgment motion and answer issues raised by the cxpert planner for the defendant.

[25] Tn my assessment the costs incurred With respect to the cross-examinations and the
cxpert report axe costs incurred directly in relation to the motions brought by the defendant
and should be recoverable by the plaintiff as discrets costs on the motion.

[26] In terms of assessing the number of hours claimed, Blair JA. (ad hoc) observed in
Ramsinghani v. 1177325 Ontario Limited, [2004] Q.. No. 3676 (SCJ Commercial List) at
para. 10 that there is “a line of authorities indicating that when fixing costs, the courts should
be wary of second-guessing the time spent by competent counsel in preparing for a case,
unless the time is manifestly unreasonable, or so grossly excessive as to be obvious overkill,
or the matter has been “over-lawyered’; see, for example, Basdeo (Litigation guardian of) v.
University Health Networi, [2002] 0.1, No. 597 (Ont, SC)), at para. 7; Iri-S Invesfments id
v. Vong, [1991] O.J. No. 2292 (Ont. Gen.Div.); Upper Canada District School Board v,
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Conseil de District des Eeole Publigues de Langue Framcaise No. 5, [2002] O.J. No. 1525
{Ont. SCI).” Further, fixing costs is not simply a mathematical excrcise of simply multiplying
the ournber of hours and the hourly rates of the lawyers involved.

[27] In exercising my discretion to determine the igsue of costs in this matter I take into
account the factors enumerated under Rule 57.01 (1), In particular, T consider the factors set
out in subrules 57.01 (1) (c), the complexity of the proceedings, and (d), the importance of the
issucs. From the plaintiffs’ perspective the motions brought by the defendants created a “do
or die” situation with respect to its claim. If unsuccessful their claim would have been at an
end. It is understandable in the circumstances considerable time, effort and rcsources were
cxpended.

28] I note by comparison, the defcndant expended more time to deal with the motion ta
strike ultimately withdrawn, than it did with wespect to the summary judgment and question of
{aw motions. In its bill of costs on the motion to strike it cites 145.75 hours spent on 2 matter
in which plaintiff agreed to remove the contentious information cerly on, as opposed to 118.2
hours spent on the motion that did proceed to hearing,

(291 It would appear that both parties devoted the time cach deemed necessary to deal with
the issues considered important to their interests, I do not agree with the submission that the
plaintiffs’ number of hours was excessive or that the matter was “pver-lawyered” given the
complexity of the issues addressed and the importance of the outcome of the motion o
whether the action continued beyond the pleadings stage.

[30] In the result, the plaintiff is awarded costs on the summary judgment motion and the
motion to determine a question of law in the amount of $169,156.30 payable by the defendant
forthwith. On the motion to strike and to remove counsel of record, the plaintiff is awarded
$56,294.30 payable by the defendant forthwith.

DATE: Qetober 7, 2009
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O’MARRA J.

[1] The defendant, the City of Vaughan, has brought a motion under Rule 20.04 of the Rules
of Civil Procedure for summary judgment on the basis that the claim of the plaintiffs, Rizmi
Holdings Limited and Lucia Milani (Rizmi) does not raise a genuine material issue for trial.
Further, the defendant moves under Rule 21.01(1) (a) for a determination before trial of a
question of law. The defendant claims that s. 20 of the Oak Ridges Moraine Conservation Act,
2001, S.0. 2001 c.31 presents as an absolute bar to the claim advanced. In the alternative, the
defendant argues that the Limitations Act, 2002, S.0. 2002, .24 statute-bars the plaintiffs’ claim.

[2]  The plaintiffs, Rizmi and Lucia Milani, commenced an action on April 25, 2008 for
negligence against the City of Vaughan as a result of the defendant having closed two zoning
applications in February 2003 submitted by the plaintiffs in 1989 for the re-designation of a 100-
acre parcel of land within the City of Vaughan from agricultural to rural residential for future
development. In September 2008 the plaintiffs delivered an amended statement of claim alleging
malfeasance and abuse of public office against the City of Vaughan together with its employees
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by the intentional and deliberate closing of the two zoning applications. The plaintiffs claim that
the land use applications were closed on February 11, 2003 by Planning Department staff
without prior notice, contrary to City Resolution 04.2.04 passed in 1989. Further, the plaintiffs
assert that the city officials deliberately closed the applications in an effort to exert pressure over
the plaintiffs in connection with an aggregate pit license application for an adjacent property the
City vigorously opposed in an ongoing contentious hearing before the Ontario Municipal Board.

Issues:
1. Should summary judgment be granted under Rule 20.04 because there is no
genuine issue for trial with respect to the plaintiffs’ claim?
2. Should a determination be made under Rule 21.01 (1) (a) that the plaintifP’s claim
is barred by 5.20 of the Oak Ridges Moraine Conservation Act, 2001?
3. Should a determination be made under Rule 21.01 (1) (a) that the plaintiffs’ claim

is statute-barred by application of the Limitations Act, 20022

Background;

[3]  Lucia Milani is the principal of Rizmi Holdings Limited, a land development corporation
operating in the City of Vaughan. On October 12, 1989 Rizmi filed two applications with the
City of Vaughan identified as Files OP.5.89 and Z.127.89 to re-designate a 100-acre parcel of
land in the City from agricultural to rural residential. Prior to filing the applications Rizmi had
commenced an application for a pit licence under the Aggregate Resources Act to extract
aggregate material from adjacent [ands it owned, but unrelated to the 100-acre parcel and the two
zoning applications.

{41  The City opposed the granting of an aggregate pit licence to Rizmi. In an affidavit dated
November 28, 2008 produced on this motion Lucia Milani states that in an effort to stop the pit
licence application city councillors approached her and offered on behalf of the City to grant
Rizmi favourable land zoning changes over the two land use applications if it abandoned the pit
licence application. She requested a formal written agreement to that effect, however, none was
provided and the pit licence matter eventually went before the OMB for adjudication.

[5] In 2001 the Province enacted the Oak Ridges Moraine Conservation Act, 2001, S.0.
2001, ¢.31 (OMRCA) and the Oak Ridges Moraine Conservation Plan. The Act and the
conservation plan established rules and regulations to preserve and protect the Oak Ridges
Moraine, an environmentally sensitive area.

[6]  The lands with respect to the two applications made in 1989 are situated within the
boundaries of the Oak Ridges Moraine and as a result are subject to the Act. Section 15 of the
Act however, provided an exception to the ban on development in the protected area in cases
where applications for re-designation and/or re-zoning had been commenced on or before
November 17, 2001. The two applications initiated in October 1989 pursuant to the Planning Act
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fell under the purview of the transitional provisions of the ORMCA. The effect of transitional
status would have allowed Rizmi to move ahead to obtain the further necessary zoning
approvals, such as plans of subdivision and Regional Official Plan Amendments and exempt the
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applications from the prohibitive provisions of the Act.

[7] On February 11, 2003 Ms. Joanne Arbour, Director of Community Planning for the City
notified the plaintiffs by letter that the two applications had been noted closed due to
“inactivity”. On March 26, 2003 Cam Milani, son of Lucia Milani sent a letter on behalf of
Rizmi Holdings, protesting the decision to close the applications. In the letter Cam Milani set

out the following reasons as to why the decision to close was unjustified in their view:

1)

2)

3)

4

The City is incorrect in its view that the files have been inactive, and by
extension, that we are no longer interested in pursuing the approvals. It
is important to note that the lands subject to these applications are located
on the Oak Ridges Moraine and as such, we were unsure until recently of
their status. We now know that the applications fall within the
transitional provisions of the legislation and accordingly, we have begun
to undertake the preparation of the studies, etc., to move the applications
forward. It is unreasonable for the City to close the files due to inactivity
when we were in no position to move forward due to the uncertainty
surrounding the Oak Ridges Moraine Act and the Oak Ridges Moraine
Conservation Plan.

As you are aware, we have referred OPA600 to the Ontario Municipal
Board and this referral is proceeding to a hearing this summer. From the
time that the City began its review of the OPA400 we have indicated our
objection to the environmental policies on the basis that they will have a
significant impact on the development applications we filed with the City
in 1989. These applications may be impacted by the Board’s decision,
and as such, it is unreasonable for the City to close the files on the basis
of inactivity when we are awaiting the outcome of that hearing,

It has been our understanding that the files were still considered to be
active. This understanding was based in part on the memorandum from
Michael De Angelis, Commissioner of Planning, dated May 24, 2002 to
the Mayor and Members of Council with respect to the Committee of the
Whole (Working Session) May 14, 2002, Item 3, Wood Lot Functional
Assessment Study General Planning File 15.86, which identified the
referenced applications as active files, There was no indication at that
time that the City intended to close the files, as they were identified as
being open and transitional.

On September 27, 2002, we met with City staff, Michael De Angelis and
Dan Frank, to discuss specifically the environmental designations on the
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property subject to the development applications. The environmental
designations will have a significant impact on our development plans for
the properties and we are in the process of examining the environmental
significance and the boundaries for the purpose to defining the
development limits. We presented Mr. De Angelis with a letter from
David Simms of AGRA Earth and Environmental Limited (which is
enclosed) that was written to the City Commissioner of Development
Services on October 23, 2000. This letter discussed the ANSI Boundary
on the lands in the above-referenced applications. Mr. De Angelis stated
that he was not aware of the letter and would look into it and get back to
us. We have yet to receive a response.

5) We were not provided with any indication from the City that it was
considering closing the application files, and in fact we had every reason
to believe that the files would remain active. The City should have, at the
very least, contacted us before making the decision and provided us an
opportunity to confirm our intention to proceed. We do not understand
why the City would arbitrarily decide to close the files without first
extending us that opportunity. What was the urgency?

[8] ~ The City had a long standing policy passed by City resolution in 1989 that required
notice and an opportunity for the applicant to be heard if applications were to be closed for
inactivity. Policy No. 04.2.04 read as follows:

That if a land use application is inactive for a period of one (1) year that
the applicant be advised that the file will be closed unless sufficient
Justification to do otherwise is provided by the applicants.

[91  Not having received a response to his letter and request to re-open the applications Mr.
Milani spoke by telephone with Ms. Joanne Arbour on May 16, 2003 regarding the closing of the
applications. Mr. Milani made notes during the conversation of its contents. On the same date at
1:28 p.m. he confirmed in an e-mail to Ms. Arbour the contents of their conversation as follows:

I want to confirm our telephone conversation of earlier today. You
undertook to provide me with a response to my letter dated March 26,
2003. You indicated that there was no reason to respond because there
were no questions. We disagree. Please respond to the questions in that
letter and respond to each item that was bulleted and the City’s position
as to those arguments. Also, you indicated that you took direction from
Mike De Angelis with respect to closing the files, who took advice from
Jane Pepino.

[10] Mr. Milani sent a further e-mail at 2:41 p.m. to Mr. Michael De Angelis, Commissioner
of Planning, to confirm another conversation he had with him that date to ensure that the matter
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of the pit licence application was in no way related to the closing of the two land use
applications:

You said that ‘we are at the board” with respect to the licence application
on adjacent lands. You implied that our application files OP.58.89 and -
Z.127.89 were also at the board. You said that they were adjacent
applications so they are related in some sort of way. I believe I cleared
up that misunderstanding. Please confirm that they are not related.

I was also very inquisitive as to why the City closed those applications
and you were quite elusive, by continuously answering ‘We will respond
to your letter numerous times.’ I was attempting to resolve this problem
verbally or at the very least get a more clear understanding as to
reasoning behind why the city has taken this position.

[11] Ms. Arbour responded by e-mail at 5:08 p.m. for Mr. De Angelis and herself stating that
they would provide a response to his March 26, 2003 letter. There was no response or reference
to the statement in Mr. Milani’s e-mail that she had taken direction from Michael De Angelis
with respect to the closing of the file, “who took advice from Jane Pepino”. The significance of
the reference to Ms. Jane Pepino, according to the plaintiffs was that at the time she was acting
as external counsel to the City of Vaughan in its opposition to the plaintiffs’ pit license
application before the Ontario Municipal Board.

[12] OnMay 22, 2003 Mr. Milani was advised “the City’s position remains that these files are
closed” in a letter co-signed by Michael De Angelis and Joanne Arbour.

[13] At the same time Mr. Milani sought an explanation from the City officials, his mother
Mrs. Lucia Milani, contacted City Councillor Bernie Di Vona to inquire about the closed
applications. In turn he made inquiries of City staff, in particular Ms. Joanne Arbour to ascertain
why city officials had decided to close the applications. In an affidavit sworn January 21, 2009
he indicated that no definition was provided as to what constituted “inactivity”. Further, the only
applications he was made aware of that had been closed by City staff due to “inactivity” were the
applications made by Rizmi. The action taken by City officials to close the applications were
unusual and did not fall within the normal application review and approval process as it had been
explained to him by Ms. Arbour. In his discussions with Ms. Arbour he asserts that she referred
to the pit lands and the fact that “inspections were ongoing” and that the closing of the
applications was the “strategic best approach”.

[14]  Due to the manner by which the plaintiffs’ application had been dealt with by City staff
Councillor Di Vona and two other councillors put forward a resolution on March 8, 2004 to
order the City Manager and/or Commissioner of Planning on behalf of the City to immediately
inform the senior tier government, Region of York that the applications were “open” and
considered “transitional”. The resolution of City council dated March 8, 2004 read as follows:
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The City Manager and/or Commissioner of Planning inform the Region
of York immediately that applications, files, OP.58.89 and Z.127.89 are
open and are considered ‘transitional’ applications according to the
definition under the Oak Ridges Moraine Conservation Act/Plan and
should be included as such in any modifications to Regional Amendment
41 as requested by the Minister of Municipal Affairs and that notice be
given to the applicant to the foregoing affect.

[15] The applications were declared open by the resolution and the City requested that the
Region of York declare the applications as transitional, However, the Region declined to list the
applications as transitional on the basis that the applications did not include a plan of subdivision
or a regional official plan amendment application (ROPA). Further, in June 2004 the Province
amended the transitional provisions of the Oak Ridges Moraine Conservation Act 2001
retroactively to December 16, 2003. The effect of the retroactive amendment precluded Rizmi
from obtaining the further approvals and consequently eliminated any possibility of being able to
conform with the transitional criteria.

Position of the Parties:

[16] In order to understand the relative positions of the parties it is necessary to set out several
of the provisions of the Oak Ridges Moraine Conservation Act, 2001,

[17]  Section 7(1) of the Act provides as follows:

A decision that is made under the Planning Act or the Condominium Act,
1998 or in relation to a prescribed matter, by municipal council, local
board, municipal planning authority, minister of the Crown or ministry,
board, commission or agency of the government of Ontario, including the
Ontario municipal board, shall conform with the Oak Ridges Moraine
Conservation Plan.

[18]  Section 15 of the Act has transitional provisions that limit the application of section 7.
Section 15 provides as follows:

15. (1) Section 7 applies with respect to all applications, matters or
proceedings commenced on or after November 17, 2001.

(2) In making a decision under the Planning Act or section 9 of the
Condominium Act, 1998 or in relation to a another prescribed matter, a
municipal council, local board, municipal planning authority, minister of
the Crown or ministry, board, commission or agency of the Government
of Ontario, including the Ontario Municipal Board, shall conform to the
prescribed provisions of the Oak Ridges Moraine Conservation Plan as if
the Plan were in force on or before the date the application, matter or
proceeding was commenced, if,
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a)  the application, matter, or proceeding was commenced
before November 17, 2001; and

b) on November 17, 2001, no decision has been made in
respect of the application, matter or proceeding.

(3) Section 7 does not apply to an application, matter or proceeding
commenced before November 17, 2001 if a decision has been made in
respect of the application, matter or proceeding before that date.

[19] The plaintiffs argue, as a result of the operation of s. 15 an application filed before
November 17, 2001 in respect of which no decision was made was not subject to a}l provisions
of the ORMCA, but rather, only to the “prescribed provisions™ of the Oak Ridges Moraine
Conservation Plan. As long as the prescribed provisions of the Plan could be satisfied the Act
could not preclude development on the moraine. On February 11, 2003 when the applications
were closed by the defendant s. 17(1) of the ORMCA provided as follows:

If a decision is made under the Planning Act or s. 9 of the Condominium
Act, 1998 with respect to land to which the Qak Ridges Moraine
Conservation Plan applies is conditional upon a further approval under
either of those Acts, the decision of the application for the further
approval shall be made in accordance with the same requirements of the
Act that applied to the original decision.

[20]  On June 24, 2004, s. 17(1) of the ORMCA was amended retroactively to December 16,
2003 to specifically require a decision made under ss. 51 or 53 of the Planning Act.
Consequently, the amendment to s. 17(1) narrowed the transition provisions under the Act to
apply only to decisions with respect to plans of subdivision or consents made under ss. 51 or 53
of the Planning Act. Only those decisions in respect of subdivision of land or consents under ss.
51 or 53 of the Planning Act conveyed the benefit of transitional status.

[21] It is the position of the plaintiffs that the closing of the applications on February 11, 2003
denied them an opportunity to obtain a decision which would have granted them transitional
rights under the amended s. 17. Moreover, they contend they would have had sufficient time to
complete their application and obtain a decision prior to the effective date of the amendment,
December 16, 2003 had it not been for the City closing their applications on February 11, 2003.
Nine months would have been sufficient time to do so.

[22]  In support of their position that they would have been able to complete their applications
and obtain a decision within the nine month time frame they rely on the affidavit evidence of Mr.
Robert Lehman, an urban planner with 37 years experience with planning matters in the Province
of Ontario. Contrary to the defendant’s position that the applications were dormant Mr. Lehman,
in an affidavit expressed the view that at the time the applications were closed the plaintiffs were
actively pursuing the development of the subject lands. Such activity was evidenced by their
continuing attempts to clarify the official plan amendments (OPA400) of the City of Vaughan
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and Region of York (OPA600), both relevant to the future development of the subject lands. Mr.

Lehman provided the following observations at paragraphs 41 to 47 of his affidavit sworn
November 28, 2008:

41. Rizmi’s actions were those of a diligent developer, from 1989 to
2004, continually dealing with a series of new policy documents, each of
which significantly affected the development potential of its lands
including OPA400, the regional plan, OPA600, the Act and the Plan.

42. At no point did Rizmi effectively, notionally or formafly abandon
its 1989 applications but rather its actions over the following 15 years
could be characterized as responding to new planning documents, each of
which increasingly proposed to limit development on portions of the
subject lands.

43. Given the nature of the new planning policies in OPA400,
OPA600, and regional official plan, Rizmi was not in a position to move
forward with a plan of subdivision until the prescribed provisions of the
plan were finalized as the detail of which lands could be developed
remained unresolved until that date. The prescribed provisions of the Act
over-rode any municipal planning policies and could be used by Rizmi as
the basis for environmental analysis leading to a plan of subdivision.

44.  The process of dealing with the major planning policy documents
continued over a sufficiently lengthy period of time that the extension of
the urban boundary encompassing lands served by pipe services reached
as far north as the Rizmi property, on the east side of Bathurst Street and
the west side of Dufferin Street.

45. As of the winter of 2002, following final determination of the
prescribed provisions of the plan, Rizmi was preparing to undertake the
necessary studies leading to a plan of subdivision and ROPA (regional
official plan amendment} and that the applications could have been
feasibly prepared, submitted and processed prior to December 16, 2003.
It is my understanding as a planner, that the submission of draft plan and
ROPA applications would crystallize the relevant policy frame work as
determined by the Clergy principle.

47.  Alternatively, it is also my opinion that the draft plans and the
ROPA could have been feasibly prepared, submitted and processed
through to a decision, or OMB appeal within a nine month period. Such
abilities of process were eliminated when the applications were closed.

[23] It is the defendant’s position that the applications were quite simply inactive. The
applications remained dormant for 14 years. In the absence of any documentation being
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submitted by the plaintiffs other than the original applications in 1989 they were formally closed
by planning staff for inactivity. Rizmi required planning studies that were never submitted in
conjunction with the applications to address appropriately the planning issues surrounding a
change in land use. In the absence of sufficient materials having been submitted to the City, the
City never made a determination as to the merits of the applications. Further, land use
intensification in the Oak Ridges Moraine was not supported as a matter of provincial policy.

[24]  The defendant claims, even though the applications had been noted closed, City Council
took corrective action by declaring the applications open by resolution at the request of the
plaintiffs. Moreover, it was the Region of York and not the City of Vaughan that declined to list
the applications as transitional. On being denied transitional status their proper course of action
was to appeal the refusal to the Ontario Municipal Board as permitted under the Planning Act,
not commence an action against the City.

[25] The City denies any ulterior motive in closing the applications. The defendant relies on
the affidavit and examination of Ms Arbour wherein she states that the closing of the
applications due to inactivity was on her sole direction and administrative authority.
Notwithstanding the wording of the policy requiring applicants to be advised “the file will be
closed unless sufficient justification to do otherwise is provided” she believed the process of
informing Rizmi by letter after the decision had been made to close the file was in compliance
with the City policy. She denied there was any outside influence in the decision to close the
applications and not reopen them.

Summary Judgment Motion

1. Should summary judgment be granted under Rule 20.04 because there is no genuine issue
for trial with respect to the plaintiffs’ claim in negligence and malfeasance?

(26]  Rule 20.04 provides that summary judgment is to be granted where the court is satisfied
that there is no genuine issue for trial with respect to a claim or defence. The general purpose of
the summary judgment motion, as noted in Dawson v. Rex Craft Storage and Warehouse Inc.,
[1998] O.J. No. 3240 is to “weed out cases at the pre-trial stage when it can be demonstrated
clearly that a trial is unnecessary”.

[27] In the oft quoted passage from Jrving Ungerman Limited v. Galanais (1991), 4 O.R. (3
545 (CA) Morden, ACJO describes the phrase “genuine issue for trial” as follows:

It is safe to say that “genuine” means not spurious and, more specifically
that the words “for trial” assist in showing the meaning of the term. If
the evidence on a motion for summary judgment satisfies the court that
there is no issue of fact which requires a trial for its resolution, the
requirements of the rule have been met. It must be clear that a trial is
unnecessary. The burden is on the moving party to satisfy the court that
the requirements of the rule have been met. Further, it is important to
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keep in mind that the court’s function is not to resolve an issue of fact but
to determine whether a genuine issue of fact exists.

[28] A fact is “material” if the result of the proceeding turns on its existence or non-existence.
In Ungerman the Court of Appeal makes clear that the judge on a summary judgment motion is
only to determine whether a genuine issue exists about a material fact. Once it is determined that
a material fact is in dispute it is not for the motions court judge to resolve. It is a matter for the
trier of fact at trial to resolve. However, a motions court judge is required to take a hard look at
the evidence in determining whether there is or is not a genuine issue for trial (see Pizza Pizza
Limited v. Gillespie (1990), 75 O.R. (2d) 225 and 1061590 Ontario Limited v. Ontario Jockey
Club, [1995] O.J. No. 132 (CA)).

[29] The moving party bears the legal or persuasive burden to satisfy the court that there is no
genuine issue for trial whereas the responding party has an evidentiary burden to respond with
evidence setting out “specific facts” showing that there is a genuine issue for trial. There is no
onus on the responding party. However, where evidence presented by the moving party
establishes prima facie that there is no genuine issue for trial the responding party assumes the
evidentiary burden of presenting evidence to establish that the claim has a “real chance of
success”. The responding party may not rest on unsupported allegations but must “lead trump or
risk losing” (see Guarantee Co. of North America v. Gordon Capital Corp., [1999] 3 S.C.R.
425).

[30}] Inexamining the evidence the court is not to assess credibility, weigh evidence, find facts
or make factual inferences, all of which are functions reserved for the trier of fact (see Dawson v.
Rex Craft Storage and Warehouse Inc., supra and Aguonie v. Galion Solid Waste Materials Inc.,
[1998] O.J. No. 459).

[31]1 There has been some suggestion of late that the Court of Appeal has stepped back from
the rigid application of the principle that motion court judges are not to weigh or assess the
credibility of a parties’ position and their evidence (see Select Acoustics Supply Inc. v. College of
Physicians and Surgeons of Ontario, [2008} O.J. No. 2163, (Ont. Div. Crt.) at paragraph 41).
However, in my assessment of the circumstances of the referenced cases, such a deviation from
the principle may occur in situations where there is no evidence or it lacks an air of reality and
shouid be accorded no weight. In Baldwin v. Daubney, [2006} O.J. No. 3824 the Court of Appeal
agreed with the motion cowt judge’s assessment that there was no evidence of a fiduciary
relationship upon which the claim was based and in Goldman v. Devine, [2007] O.J. No. 1491
(C.A.) agreed with the dismissal where the motions judge found the evidence adduced by the
plaintiffs lacked an air of reality in the absence of producing corroborative documents said by
plaintiffs to exist.

Rule 20.04 Analysis:
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[32] There are a number of genuine material issues in dispute in this maiter, some of which
require an assessment of credibility and others inferential determinations based on circumstantial
evidence.

[33] The circumstances that led to the closing of the applications and the motivation of the
defendant to do so is material to the plaintiffs’ claim and highly contested in this matter. Watt,
J.A. observed in Esse v. Bank of Montreal, [2008] O.J. No. 3675 (C.A.) that sometimes, the issue
in dispute on a summary judgment motion has to do with knowledge or state of mind of the
party, which at times, is a notoriously difficult fact for an opposing party to prove. In many
instances if cannot be proven by direct evidence and a party may rely on circumstantial evidence.

[34] In this instance, the defendant maintains on the evidence of Joanne Arbour that the
applications were closed due to inactivity, albeit without notice, as an administrative act under
her authority. Whereas, the plaintiffs rely on the evidence of Cam Milani and Bernie Di Vona,
who recount their respective discussions in March 2003 with Ms Arbour and other staff, together
with the contemporaneous written records of their discussions as circumstantial evidence that an
ulterior motive existed on the part of the defendant to close the land use applications on the
advice of others for reasons unrelated to the applications. They seek to rely on this evidence to
establish that the defendant’s true intent was to exert pressure on them not to pursue their pit
license application.

[35] In addition, there is a significant factual dispute as to whether the applications were in
fact inactive or active as evinced by the conflicting evidence of Ms Arbour, Mr. Cam Milani and
the plaintiffs’ expert in urban planning and land use, Mr. Robert Lehman.

[36] The plaintiffs’ claims of action will ultimately turn on the question of whether the
applications were closed due to inactivity or factors unrelated to the actual status of the
applications, and whether it caused a lost opportunity to develop the subject lands. I cannot
conclude that the evidence proffered on the motion by the plaintiffs is so lacking in credibility or
lacks an air of reality such that it should be accorded no weight. Any assessment is best left to
the determination of the trial judge with the benefit of vive voce evidence. Where there is a
genuine issue of credibility, a trial is required.

[37] The defendant acknowledges in its factum and submissions that the administrative or
operational decisions made by Joanne Arbour in February 2003 to close the applications and not
to reopen them in conjunction with Mr. De Angelis in May 2003, despite the plaintiffs’ request
are “capable of being pleaded as negligence”. There is an evidentiary basis for Rizmi to argue
the harm caused by the decision to close their zoning applications with respect to lands recently
subject to highly restrictive environmental protection legislation was both proximate and
reasonably foreseeable.

[38]  The defendant counters by suggesting that there are public policy reasons to negative any
duty of care it may owe the plaintiff (see Ann Merton v. London Borough Council, [1977] 2
W.L.R. 1024 (H.L.)).
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[39] Inmy view, its position is untenable in the circumstances alleged. The Court of Appeal in
Moin v. Town of the Blue Mountains, [2000] O.]. No. 3039 noted that there is a distinction
between legislative and quasi-judicial acts of a municipality for which no liability is owed to a
particular person and operational acts, for which it can be held liable on the basis of the
principles in Hedley Byrne. Relying on the comments of Laskin J. in Welbridge Holdings
Limited v. Greater Winnipeg (Municipality) (1970), 22 D.L.R. (3™) 470 (SCC) at p. 477 it was
confirmed that municipalities can be held liable in negligence for operational acts:

The defendant is a municipal corporation with a variety of functions,
some legislative, some with also a quasi-judicial component (as the
Wiswell case determined) and some administrative or ministerial, or
perhaps better categorized as business powers. In exercising the later, the
defendant may undoubtedly (subject to qualification) incur liabilities in
contract and in tort, including liability in negligence.

[40] Whether negligent or not, the defendant submits no trial is required to determine if it
caused damages to the plaintiffs because the plaintiffs never had any accrued or vested interests
taken away by the actions of the defendant or its staff.

[41] In response, the plaintiffs submit that the negligence and/or malfeasance of the
defendants caused them to lose “a reasonable probability of realizing some economic benefit”.
They claim they are entitled to compensatory damages for lost opportunities due to the
negligence of the defendant regardless of whether they had a legitimate entitlement or property
interest at the time. In Rodaro v. Royal Bank, [2002] 0.J. No. 1365 (CA) at paragraphs 54 and
55 the Court of Appeal stated the following:

RBC and Barbican submit that Spence J.’s lost opportunity approach to
establish that Mr. Rodaro suffered damages as a result of disclosure of
the confidential information is flawed. They argued that damages for
lost opportunity are available only if a plaintiff is deprived of a legal
entitlement of property interest.

The authorities relied on by RBC and Barbican do not support the
proposition advanced by them. If as a result of the defendant’s breach of
contract or negligence, a plaintiff loses a reasonable probability of
realizing some economic benefit, the plaintiff is entitled to be
compensated for that lost opportunity. The quantification of that loss
may have to take into account, contingencies and variables personal to
the plaintiff and will often prove difficult. Nevertheless, the plaintiff is
entitled to compensation. (emphasis added)

[42] In Cishecki v. IBM Canada, [2003] O.J. No. 364 at paragraph 5 the Court of Appeal
stated that where the wrongful conduct of a defendant deprives a plaintiff of a chance of profit
the plaintiff is entitled to receive damages. The question of quantum is dependant on the
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circumstances. Even though the chances of profit may be considered low it becomes a matter of
assessing the amount of damage based on the degree of chance the plaintiff would have eamed of
the amount claimed but for the defendant’s breach of contract, or other wrongful act. In this
instance, the wrongful act claimed on is the negligent conduct or malfeasance and abuse of
public office by the City.

[43] Moreover, it may be that punitive damages are a consideration in this case. If the
wrongful act claimed as the basis for malfeasance action is found to be reprehensible, malicious,
high-handed and deserving of condemnation such damages could be the result (see Vorvis v,
Insurance Corporation of British Columbia, (1989) 58 D.L.R. (4™ 193 (S.C.C.) in which
McIntyre J. held that punitive damages are recoverable if the defendant’s conduct is itself “an
actionable wrong”; see also Whiten v. Pilot Insurance Co., [2002] S.C.R. 595 and Honda
Canada Inc. v. Keays, [2008] S.C.J. No. 40).

[44]  The function of motions court judge is not to resolve factual disputes but only determine
whether a genuine material factual dispute exists that makes a trial necessary. In my view, there
are significant disputations over material factual issues in this action with respect to the closing
of the applications and the question of damages that can only be resolved on an assessment of a
full evidentiary record at trial.

Rule 21.01 Motion:

2. Isthe plaintiff’s claim barred by s. 20 of the Oak Ridges Moraine Conservation Act, 2001?

[45] Under Rule 21.01(1) (a) a party may move before a judge for a determination of a
question of law raised by pleadings in an action where the determination of the question may
dispose of all or part of the action, substantially shorten the trial or result in a substantial savings
of costs.

[46] Even though the defendant submits that the actions of its officials and employees are
capable of being pleaded as negligent it claims it enjoys complete immunity as a result of the
operation of s. 20 of the Oak Ridges Moraine Conservation Act, 2001. Section 20 of the Act
provides as follows:

20(1)  No cause of action arises as a direct or indirect result of,
a) the enactment or repeal of any provision of this Act;
b) the making or revocation of any provision of the regulations; or

¢) anything done or not done in accordance with this Act or the
regulations.

(2) No costs, compensation or damages are owing or payable to any
person and no remedy, including but not limited to a remedy in
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contract, restitution, tort or trust is available to any person in
connection with anything referred to in clause 1(a), (b) or (c).

(3) No proceeding, including but not limited to any proceeding in
contract, restitution, tort or trust, that is directly or indirectly based on
or related to anything referred to in clause 1(a), (b) or (¢) maybe
brought or maintained against any person.

(4) Subsection 3 applies regardless of whether the cause of action
on which the proceeding is purportedly based arose before or after the
coming into force of this Act.

[47]  The prohibition against any legal action in s. 20 of the ORMCA extends to anything done
or not done in accordance with the Act. The limitation on remedies found in s. 20 specifically
applies in the words “no cause of action arises” against any “person”, which includes
“municipalities and their employees and agents”.

[48] The position of the plaintiff is that s. 20 does not afford the immunity the defendant
claims it provides, principally because the alleged acts of negligence and malfeasance in public
office of the City’s officials and employees had nothing to do with the operation of the ORMCA.
The plaintiffs rely on the decision of Cumming J. in Reclamation Systems Inc. v. The
Honourable Bob Rae, et al, [1996] 0O.). 133 (Ont. Gen. Div.) for the proposition that such
immunity provisions do not apply to a cause of action based on conduct of a defendant taken
independent of the legislation.

[491  In Reclamation Systems Inc., supra, the plaintiff brought an action for damages after the
Environmental Protection Act (EPA) was amended to prohibit the establishment or expansion of
waste disposal sites in the Niagara Escarpment Plan area contrary to certain declarations made by
the Premier relied on by the plaintiff, The defendants brought a motion for summary judgment
on the basis that s. 27(4) of the EP4 barred the plaintiff’s claim. Section 27 of the EPA states as
follows:

27(1) No person shall use, operate, establish, alter, enlarge, or extend,
a) a waste management system; or

b) a waste disposal site, unless a certificate of approval or
provisional certificate of approval therefore has been
issued by the director and except in accordance with any
conditions set out in such certificate.

(2) Despite subsection (1), no person shall use, operate, establish,
alter, enlarge or extend a waste disposal site in the Niagara
Escarpment Plan area as set out in the Niagara Escarpment Plan,
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unless the director has issued a certificate of approval or provisional
certificate of approval before this subsection comes into force,

(3)  Subsection (2) does not apply with respect to,

a) a transfer station or recycling facility, including a
composting site, which receives waste only from the local
municipality and which it is located; or

2) inthe case of a site approved before this subsection comes
into force, a proposed use, operation, alteration,
enlargement or extension of a waste disposal site which
will not result in a greater area at a waste disposal site
being covered with waste than permitted under the
existing approval.

@ No proceeding directly or indirectly based upon the
prohibition in subsection (2) may be brought against the Crown in
right of Ontario, the government of Ontario, any member of the
executive council or any employee of the Crown or government.

[50]1 The court in Reclamation Systems Inc. concluded that $.27(4) of the EPA did not bar the
plaintiff’s claim because the claim was not based on the enacted prohibition but rather the claim
was grounded in conduct independent of the Act. The court conciuded that the plaintiff’s cause
of action arose because of the change in legislation, however it was not “based upon” the
prohibitions enacted. Rather, it was based on a representation or promise made by the Premier,
not met because of a change of government policy reflected in the legislative enactment. The
court stated at paragraph 10]:

The plaintiff’s theory as to its cause of action is based upon (what it
asserts are) a negligent misrepresentation or breach of non-bargain
contract and the breach is evidenced by s.1 (2) of Bill 62 but is not
“based upon™ that provision within the meaning of s.1 (4) thereof.

[511  Onits face 5.20 of the ORMCA provides comprehensive immunity to the defendants with
respect to anything done or not done in accordance with the Act or its regulations. However, the
plaintiffs’ submit that their cause of action in negligence and malfeasance in public office is not
based on the actions of the defendant with respect to anything done or not done in accordance
with the Act or its regulations. Rather, its action arises as a result of the defendant’s conduct
independent of any requirements of the legislation. The closing of the applications and delay in
re-opening them by the defendant occurred either as a result of negligence or for the oblique
purpose of exerting pressure on them with respect to the pit license application. Simply put, the
ORMCA did not require the defendant to close the applications.
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[52] In support of their argument the plaintiffs note that Joanne Arbour, who purportedly
closed the applications as an administrative function due to inactivity under a City policy,
acknowledged that the closing of the applications had nothing to do with the Oak Ridges
Moraine Conservation Act, 2001. During the cross-examination of Ms Arbour on her affidavit,
January 27, 2009 at page 86 she confirms the applications were closed as a matter of City policy
and not the Act: :

Q. When you close whatever files you close throughout 2002 for being
inactive, when you close them that had nothing to do with the Oak
Ridges Moraine Conservation Act, I assume?

A.  AsT said before, [ am not sure under what circumstances the files
got closed, and if any of them were related.

Q.  Well, the Act didn’t require any of the files to be closed, did it?

No.

Q. So when you say: “...applications which were incomplete and
which had been inactive for over a year were closed in
accordance...” it was with City policy...

A.  Yes.

Q. ...it had nothing to do with the Act?
A, Yes.

Q. Correct?

A, Yes.

[53] A motion under Rule 21.01(1) (a} to dispose of an action on a question of law must meet
a stringent test. Assuming that the facts as stated in the claim can be proven and the plaintiffs
have a valid cause of action, is it “plain and obvious” as to how the question of law should be
determined.

[54]  Section 20 of the Act does not apply to acts of negligence, malfeasance or bad faith
conduct alleged to have been committed for reasons or purposes unrelated to the Act. If it can be
established that the acts or conduct of the defendant or its staff that gives rise to the plaintiffs’
claim had nothing to do with the ORMCA then s. 20 provides no protection.

[55] Even if the actions of the defendant are construed to have been done or not done in
accordance with the Act or the regulations, while s. 20 (2) and (3) would bar an action based in
negligence it does not specifically bar an action premised on male fides or bad faith conduct.
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[56] Inmy view, it is not plain and obvious that s. 20 of the OMRCA is a bar to the actions as
framed in negligent conduct independent of the Act or male fides, whether or not in accordance
with the Act.

[571 Wilson I. in Hunt v. Carey Canada Inc. (1990), 74 D.L.R. 4321 (SCC) at p.336 stated the
following:

As in England, if there is a chance that the plaintiff might succeed then
the plaintiff should not be “driven from the judgment seat”. Neither the
length and complexity of the issues, the novelty of the cause of action,
nor the potential for the defendant to present a strong defence should
prevent the plaintiff from proceeding with his or her case. Only if the
action is certain to fail because it contains a radical defect...should the
relevant portions of a plaintiff’s statement of claim be struck out...

[58] The provision has never been judicially considered. The plaintiffs’ claim of malfeasance
and abuse of public office and the defendant’s claim of immunity raises a novel legal issue that
requires a complete evidentiary record. In R.D. Belanger and Associates Limited v, Stadium
Corp. of Ontario Limited (1991), 5 OR. (3" 778 at page 782 the Ontario Court of Appeal in
applying Hunt v. Carey Canada observed that matters of law which have not been settled fully in
our jurisprudence should not be disposed at the motions stage of the proceedings, (see also
Romano v. D’Onoftio, [2005] O.J. No. 4969 (C.A.)).

[59] Moreover, this is not a case where there is only a genuine issue of law, the determination
of which is independent of any factual determinations. In Moriarity v. Slater, [1989] O.J. No.
451 (HC) White J. stated with respect to the remedial provisions of s. 247 of the Ontario
Business Corporations Act, 1982, 8.0.1982, c. 4:

It would seem to me that the court should exercise circumspect caution
under rule 21.01(1) (a) of the Rules of Civil Procedure when it senses a
condition of doubt such as I have, and when it is of the opinion as I am
that factual underpinnings which can only come from a full trial are
necessary for a valid construction of the statutory words..

[60] On a summary judgment motion circumspection must also prevail when there is reason to
doubt the applicability of the legislation cited by the moving party to be determinative.

[61] The observation made by the Supreme Court of Canada in Hunt v, Carey Canada is
apposite in this instance as well:

Where a statement of clajim reveals a difficult and important point of law,
it may well be critical the action be allowed to proceed. Only in this way
can we be sure that the common law in general, and the law of torts in
particular, will continue to evolve to meet the legal challenges that arise
in our modern industrial society.
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[62] T shall not deny the plaintiffs the opportunity to have their claims heard where there is
some evidence that the actions of the defendant’s staff had nothing to do with the OMRCA or
where the immunity provision may not provide a shield to acts of male fides. In my view,
whether s. 20 of the Act provides the defendant with immunity can be determined only after a
full evidentiary record has been provided at trial.

3. Isthe plaintiff’s claim statute barred by application of the Limitations Act, 20027

[63] It is the position of the defendant that the plaintiffs’ cause of action occurred on June 24,
2004 when the transitional provision of the Oak Ridges Moraine Conservation Act, 2001 was
amended. The plaintiffs® action commenced April 25, 2008 is outside of the two year limitation
period in the Limitations Act, 2002 and statute barred. However, the plaintiffs contend they
discovered their claim in March 2003 when the City advising them that the applications had been
closed. Accordingly, s.24 (5) of the Limitations Act, 2002 applies, which provides as follow:

If the former limitation period did not expire before J; anuary 1, 2004 and
if a limitation period under this Act would apply where the claim based
on an act or omission that took place on or after that date, the following
rules apply:

1. If the claim was not discovered before January 1, 2004, this Act
applies as if the act or omission had taken place on that date.

2. If the claim was discovered before January 1, 2004, the former
limitation period applies.

[64] In this instance, it is to the plaintiff’s advantage to claim discovery at an earlier date as
opposed to a more recent date. Having discovered their claim before January 1, 2004 the “former
limitation period” of six years provided in s. 45 (1) (g) of the Limitations Act, as it read
immediately before its repeal, would apply to their claim.

[65] When the cause of action was discovered is a factual determination. Rule 21 is applicable
only in instances involving pure questions of law where there is no factual dispute or do not
require a full factual background for the determination. The observation made by Osbormne, J.A.
in Boutin v. The Co-operators Life Insurance Company (1999), 42 O.R. (3% 612 (C.A) atp.618
in the context of the applicability of Rule 21.01(1} (a) and a limitation period contained in a
group disability policy applies in this instance:

I do not think that the issue whether the policy limitation period is a bar
to the plaintiff’s action is a question of law as should have been resolved
on a Rule 21.01(1) (a) motion.

[66]  Further, in Aguonie v. Galion Solid Waste Material Inc., supra at p.174 the Ontario Court
of Appeal indicated that it is not appropriate for a motions judge to resolve the application of the
discoverability rule where it is central to the resolution of the matter. The question of whether the
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former limitation provision or that as contained in the Limitations Act, 2002 applies in this matter
will depend on a factual determination. Where there is a significant factual component to be
determined the matter should be left for trial.

The Result:

[67] In the result, the defendant’s motions for summary judgment to dismiss the plaintiffs’
claims under Rule 20.04 and Rule 21.01(1) (a) are dismissed.

[68]  Costs are awarded to the plaintiffs. If the parties are unable to agree as to the amount of
costs between themselves they may make written submissions with respect to the application of
Rule 20.06 (1) of no more than two pages in length together with a draft cost outline within 30
days of the date of this judgment.

O’Marra I.

Released: May 20, 2009
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Gino Ruffolo
149 Fieldgate Drive
Vaughan, ON L6A 1K4

November 3, 2009

Budget Committee

City of Vaughan Council
2141 Major MacKenzie Dr.
Vaughan, ON L6A 1T1

RE: $150M LAWSUIT ABSENT FROM FINANCIALS
AND
$225,450.60 COST AWARD ALSO MISSING

Written Deputation Budget Committee Meeting November 3, 2009

Dear Members of the Budget Committee and Vaughan Council,

| am respectfully asking that the Budget Committee along with the entire Vaughan
Council receive this very important written submission.

After reviewing the Draft 2010 Operating Budget Report, | am extremely troubled that
the City Managers report to the Budget Committee does not account for a $150 Million
lawsuit against the City, and a recent cost award against the City for nearly a quarter
of a million dollars.

On September 15, 2009 | wrote to Clayton Harris, City Manager, and advised him in
part the following:

“accruing for this lawsuit is not debatable, and disclosure is an absolute. You failed to
disclose the lawsuit, You acknowledge you discussed it, however proper filing of
audited statements does not give any weight to oral discussions, it states that you must
have full disclosure.”

The Minister of Municipal Affairs relied on your statements, and yet you now admit that
you failed to disclose the significant risk of a major lawsuit. In my opinion, this lawsuit
could result into a serious financial burden for the city, which in turn is then placed on
the stakeholders, the taxpayer. Failure to disclose is a serious issue when it comes to
corporations that manage and use public money.



Gino Ruffolo
149 Fieldgate Drive
Vaughan, ON L6A 1K4

The courts have ruled that this lawsuit has merit and will be heard. The fact that the
cost award was for the entire amount submitted by Rizmi Holdings (the Plaintiff), speaks
volumes to the courts view of the merits of the $150 M lawsuit.

Based on the above it is inconceivable that the City would not accrue for this lawsuit in
the Budget report.

The Budget Committee and Vaughan Council must remember their fiduciary
responsibility to the taxpayers and residents of Vaughan.

As a resident and taxpayer of the City of Vaughan, | respectfully ask that the Budget
Committee and Vaughan Council instruct staff to follow accounting standards set out in
GAAP, and include the potential liability that the Rizmi Holdings $150 Million lawsuit has
on the Draft 2010 Operating Budget Report. | must remind you that it is required under
the rules of GAAP that all significant risk issues must be fully disclosed.

Further, if this Council is truly committed to transparency and accountability, it must
begin to disclose all liability in the Draft 2010 Operating Report. This would include the
names of the parties involved, the specific circumstances at issue, all costs incurred to
date and an estimate of future costs for all legal proceedings before the courts as well
as the Ontario Municipal Board.

The residents, taxpayers and electors deserve to be fully informed on how this Council
governs and makes decisions.

Sincerely,
- "Gino Ruffolo”
Gino Ruffolo

Resident, Taxpayer, Elector and Constituent
City of Vaughan

Copy: Minister of Municipal Affairs Jim Watson
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ENDORSEMENT

[1]  'This is an appeal by the City of Vaughan (“the City”) from the decision of O’Marra J.
dated May 20, 2009. The City had brought a motion under Rules 20 and 21 seeking sumrmary
judgment and an order dismissing all claims of the plaintiffs. O’Marra J. dismissed that motion
and, in a later decision based on written submissions, awarded costs against the City in the
amount of $169,156.30 all inclusive.

2] The decision of the motion judge is interlocutory and required leave to appeal. Leave to
appeal was granted by Dambrot J. on one narrow issue: whether s. 20(1)(a) of the Oak Ridges
Moraine Conservation Act’ (*ORMCA”) provided the City with complete immunity to the
plaintiffs’ claim.

[3]  The plaintiffs own a 100-acre piece of property in Vaughan within the Oak Ridges
Moraine. In 1989, the plaintiffs filed two zoning applications with the City seeking amendments
to the Official Plan and zoning by-laws. Ultimately, the plaintiffs intended to develop the land
into a residential subdivision. In February 2003, without notice to the plaintiffs, the City closed
the two applications, allegedly for inactivity. The plaintiffs took immediate steps to object to
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this, and ultimately the City acceded to their demands and re-opened the applications in March
2004.

[4] In June 2004 amendments were made to s. 17 of the ORMCA, retroactive to December
13, 2003. There was evidence before the motion judge that this amendment made it completely
impossible for the plaintiffs to develop their land as intended. There was also evidence filed by
the plaintiffs that but for the City’s actions in closing their applications and not re-opening them
for 13 months, the plaintiffs could have been in a position to do what was required in the
subdivision approval process prior to the effective date of the amendments in December 2003;
and as a result, the new legislative regime, which made approval of their planned subdivision
impossible, would not have applied to their lands.

[5] The plaintiffs commenced an action against the City for $151 million alleging negligence
as well as malfeasance and abuse of public office. The plaintiffs allege that City officials
deliberately closed the applications to exert pressure on them in connection with an extraneous
matter, and therefore for an improper purpose. The plaintiffs claim that as a result of the City’s
improper conduct they lost the opportunity to develop the lands.

[6] The appeal before us is based on the operation of s. 20(1)(a) of the ORMCA, which the
City asserts is a complete bar to the plaintiffs’ claim and about which it asserts there are no
disputed facts.

[7] It is useful at this point to consider the whole of s. 20, which states as follows:
20. (1) No cause of action arises as a direct or indirect result of,
(a) the enactment or repeal of any provision of this Act;
(b) the making or revocation of any provision of the regulations; or

(c) anything done or not done in accordance with this Act or the
regulations.

[8] The decision of O’Marra J. focused entirely on s. 20(1)(c) of the ORMCA. He
determined that there were disputed facts and a genuine issue for trial as to whether the actions
of the City were independent of the legislation and mala fides, such that the provisions of s.
20(1)(c) would not provide immunity.

[9] Before Dambrot J. on the leave application, and before us on this appeal, the City argued
that the plaintiffs’ cause of action stems from the repeal and enactment of more stringent
transitional provisions in the ORMCA, effective December 13, 2003. The City argued that the
plaintiffs” cause of action did not arise until all elements of their cause of action had accrued,
including that damages had been sustained. Further, it argued that the damages claimed by the
plaintiffs related to their inability to develop the property as planned and resulted from the
amendment to the legislation. The City submitted that the plaintiffs’ claim only arose as a result
of the amendments which prevented the development of the property; and therefore this situation
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falls squarely within the immunity of a cause of action that “arises as a direct or indirect result of
the enactment or repeal” of a provision of the ORMCA.

[10] We accept that the plaintiffs’ cause of action did not arise until damage had been
sustained. However, it is at least arguable that not all of the damages sought by the plaintiffs
flow solely from the amendment of the legislation. A cause of action accrues at the point in time
when the plaintiff realizes it has sustained harm. It is not necessary that the full extent of the
damages be known at that time, nor is it necessary that all of the damages have even been
sustained: Peixeiro v. Haberman (1997), 151 D.L.R. (4™) 429, 103 O.A.C. 161, 3 S.C.R. 549 at
para 18.

[11] Some of the damages claimed by the plaintiffs clearly arose independently of the
amendments to the ORMCA. The plaintiffs allege malfeasance and breach of public office
against the City and claim punitive damages. To establish entitlement to punitive damages for
malfeasance, it is not necessary for the plaintiffs to prove that the delay by the City resulted in
their inability to develop the property because of the intervening amendments to the legislation.
Punitive damages could be awarded independently of any other harm sustained by the plaintiffs,
and in theory could even be awarded if the amendment had never been enacted and the
subdivision project had gone ahead, or conversely, if it is established that the subdivision could
never have gotten off the ground for reasons completely unrelated to the amendment.

[12]  Further, the plaintiffs submit that they sustained economic harm due to the 13-month
delay caused by the City and incurred out-of-pocket expenses as a result of the City’s
wrongdoing prior to the amendment coming into force. While there is no specific evidence filed
by the plaintiffs to substantiate this claim, it is apparent from the statement of claim and follows
as a matter of logic from the specific financial harm alleged in the affidavit material.

[13] Assuming the plaintiffs otherwise have a cause of action for malfeasance, it is apparent
that some degree of damages was sustained by virtue of the City closing the zoning applications
and refusing to re-open them for a period of 13 months, Therefore, the plaintiffs’ cause of action
accrued prior to the amendments to the legislation. The fact that further, and more extensive,
damages may have been sustained by the plaintiffs as a result of the amendments does not mean
that they had no cause of action prior to that date, and it therefore cannot be said conclusively
that their cause of action arose as a result of the amendment to the legislation.

[14] It should be noted that the City, needless to say, disputes the plaintiffs’ entitlement to
such damages, and indeed disputes the allegations of malfeasance and negligence. Obviously,
there are facts in dispute that require a trial. It follows that the appeal must be dismissed.

[15] That is sufficient to dispose of the appeal on the substantive grounds. However, it must
also be noted that the City did not argue before O’Marra J. that the plaintiffs’ claim arose as a
result of the amendment to the legislation and that s. 20(1)(a) was therefore a bar to the action.
The decision of O’Marra J. focused entirely on whether s, 20(1)(c) was a bar to the claim and he
gave very detailed and careful reasons for his conclusion that there was a genuine issue for trial
on that point. He made no mention of subsection 20(1)(a), save to set it out when quoting the
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entire section in his reasons. There is a simple explanation for that omission. It was not raised
by the City in its written factum on the motion and it was not argued. Therefore, quite
understandably, it is not reflected in the reasons of the motion judge.

[16] It is unfortunate that when the City sought leave to appeal based on s. 20(1(a), its counsel
did not draw to the attention of Dambrot J. that this specific point was not argued before
O’Marra J. It is likewise unfortunate that counsel for the plaintiffs did not think to argue on the
leave motion that this point had never been raised before. He was candid in acknowledging on
the appeal that this point did not occur to him until two days before the appeal itself was argued.
One of the grounds upon which leave was granted was the failure of the motion judge to deal at
all with s. 20(1)(a). Indeed, the City’s factum before us is replete with submissions that the
motion judge erred by failing to consider the impact of s. 20(1)(a), without ever mentioning that
the argument had never been cast in that light before O’Marra J. on the motion.

[17] One of the arguments advanced by the City on the appeal is that the plaintiffs failed to
put evidence before the court on the motion to demonstrate that damages had been sustained
prior to the amendments to the legislation. We are satisfied that there is a sufficient evidentiary
record of damages sustained prior to December 13, 2003 to meet the test under Rule 20. In
coming to that conclusion, however, we are mindful of the fact that the plaintiffs could not have-
fairly appreciated, from the material filed by the moving party, that s. 20(1)(a) would be an issue
or that the date upon which damages had first been sustained would be relevant.

[18]  Given these circumstances, it would perhaps have been open to this Court to dismiss the
appeal on the basis that the issue raised had not previously been argued before the motion judge.
However, because that point was never disclosed to the leave judge and was not raised before us
by the respondents on the appeal, and because we heard full argument on the merits of the issue,
we have decided the substantive issue on the appeal as if it had been properly before us.

[19]1 The City appeals the costs awarded by O’Marra J. on the basis that costs ought not to
have been awarded on a substantial indemnity scale and on the basis that the costs award was so
high that it exceeded what could reasonably have been expected by the parties.

[20] In determining that substantial indemnity costs were warranted, O’Marra J. correctly set
out and applied the applicable legal principles. He concluded that the defendant’s motion for
judgment was not brought reasonably because it was plain and obvious that there would be
disputed facts that could only be resolved at trial in a case of this nature. That is a determination
that was completely open to him on the record before him, and we see no basis to interfere.

[21]  The City argued before us that we should take into account the fact that leave to appeal
was granted in determining whether it was reasonable for the City to have brought its motion in
the first place. That argument fails to recognize that the issue upon which ieave was granted was
not before the motion judge. On the argument that was before the motion judge, it was
completely reasonable to have awarded costs on a substantial indemnity basis.

[22]  We are, however, all of the view that the quantum of costs awarded by the motion judge
cannot stand. Even on a substantial indemnity basis, in the circumstances of this case, a fee of
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$135,000 for what ultimately was a one-day summary judgment motion is clearly excessive. In
our opinion a fee of $85,000 is adequate and fair to all parties.” We therefore deduct $50,000
from the all-inclusive award of 169,156.30

[23]  The plaintiffs have been substantially successful on this appeal and seek costs both on the
appeal and the leave application. They claim total costs of approximately $33,000 on the appeal
(of which $1229.55 is for disbursements) and costs of approximately $39,500 for the leave
application (of which $1615.95 is for disbursements). In our view, those amounts are excessive
given the issues involved and the length of the appeal. We note that the costs outline of the
appellant reflects a total of approximately $35,000 for both the leave application and the appeal.
That seems to be more in accordance with what would be in the reasonable expectation of the
parties for an appeal of this nature. However, it is appropriate to reduce the total somewhat with
respect to the leave application due to the fact that the plaintiffs failed to alert the leave judge to
the fact that the issue upon which leave was being sought had not been argued before the motion
judge. Taking all of these factors into account, we are of the view that $25,000 is an adequate
and reasonable costs award.

[24]  Accordingly, the appeal on the merits is dismissed and the costs award is varied by
reducing the amount to $119,156.30 payable forthwith. Costs of this appeal and the leave
application are awarded to the respondents (plaintiffs) fixed at $25,000, payable forthwith.

JENNNINGS 1.

McCOMBS 1.

MOLLOY I.
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